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� Preface�

Why We Must Reopen Closed Debates

On September 17, 2004, I delivered the Cato Insti-
tute’s third annual B. Kenneth Simon Lecture

in Constitutional Thought.* The topic on which I
chose to speak was the intellectual development of
the Progressive movement of which I had long been
critical on constitutional, economic, and philosophical
grounds. More specifically, I offered a full defense
of the earlier constitutional protection of economic

*This volume is an extended version of that lecture. My thanks to

Roger Pilon for inviting me to give the lecture, for organizing the event

and pushing me hard to write it up in complete form, and for his editorial

assistance; and to Rachel Kovner of the Stanford Law School, class of

2006, whose unerring and critical eye much improved this manuscript.

Her tireless labor on short deadlines has gone far beyond the standard

duties of a research assistant. My thanks also to Dennis Hutchinson and

Geoffrey R. Stone for reading through an earlier draft of the manuscript

and offering many suggestions for its improvement. The errors that remain

are mine alone.
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Preface

liberties—the right to dispose of one’s labor and prop-
erty as one sees fit, and a limited view of federal power
under the Commerce Clause of the United States
Constitution. To many, lawyers and laymen alike,
there seems to be little reason to unearth a set of legal
controversies that had sorted themselves out by the
middle of the New Deal in favor of expanded govern-
ment power. If the Progressives remade the Constitu-
tion in their own image, so what? History is history,
and politics is politics, and never the twain shall meet.
Don’t reopen old debates and painful wounds.

That attitude may be appropriate for many fields,
but it does not sit quite right with legal disputes.
Here, precedent always plays its part, because it is
sometimes thought that the respect for the accumu-
lated wisdom of the past counts as one protection
against the use of arbitrary power in the future. But
I suspect that the reasons for not revisiting these
constitutional issues go deeper. Although science is
capable of linear advancement, the same is not true
of law, where the same insights and mistakes tend to
recur again and again. My first course of legal study
was Roman law (as an ersatz Englishman at Oxford
in 1964), which I still teach on a regular basis. The
private law controversies that generate such animated
discussions among lawyers and scholars today were
often argued with great ingenuity and imagination
hundreds of years ago. The traditional classical liberal
ideas of constitutional government—private property
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and freedom of contract, coupled with limited govern-
ment and low levels of taxation and regulation, and,
in the American context, federalism—may be traced
to ancient times. They had a profound influence dur-
ing the fertile founding period of our own Constitu-
tion. As historical landmarks, they stand as a constant
reminder that it is possible to think of constitutional
law without embracing the ideals of the modern social
welfare state.

These debates swirl around many modern contro-
versies, but they often come to a head whenever a new
Supreme Court nomination is in the wings. However
great my affection for the classical ideals that animated
some, but not all, of the pre–New Deal jurisprudence,
the opposition to that position is every bit as intense.
Proponents of the modern position often make their
lives far easier than they ought to be by their own
extravagant misdescriptions of key doctrines of the
now-reviled ‘‘Old Court.’’ They are quite happy to
place anyone opposed to their ideals in an imaginary
‘‘Constitution-in-Exile’’ movement, as though
employing that term (Judge Douglas Ginsburg coined
it) makes their opponents as legitimate as, say,
deposed Bourbon royalists yearning for a return to
some bygone age.

Overblown rhetoric to one side, just what might
such a supposed movement support? We are often
told that defenders of the pre–New Deal world order
believe in an ‘‘unregulated America,’’ when what they
typically support is a legal order that does not regulate
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the prices, terms, and conditions on which goods and
services are sold in a competitive market. It is often
said that defenders of the pre–New Deal world believe
that all property rights are inviolable. In fact, the
classical liberal tradition in which I write accepts pro-
portionate taxation. It also insists that government at
all levels can use the power of eminent domain but
only for public uses and upon payment of just compen-
sation. That position also accepts the use of a police
power that allows for regulation without compensa-
tion, which historically embraced law that addressed
the public health, safety, morals, and general welfare,
to use the formulation followed in the controversial
case of Lochner v. New York.1 In some cases, that
theory (like much of the modern law of privacy and
sexual association) rejects some pre–New Deal legisla-
tion, such as that which is intended to promote the
‘‘morals’’ of the public at large. The classical liberal
position is not ‘‘frozen’’ in the past; nor does it line
up with modern left/right or Red/Blue divisions. The
constant theme that drives the analysis is that of small
government, which offers as little comfort to the new
generation of religious and social conservatives as it
does to the traditional American left.

Of course, I endorse some propositions that many
other critics of modern American constitutional law
most emphatically do not accept. Years ago, in my 1985
book Takings, I took the position that the standard
interferences with employment contracts, such as
minimum wage laws, antidiscrimination laws (in
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competitive markets only), collective bargaining laws,
and Social Security requirements, were unconstitu-
tional, all on the ground that the state has no better
knowledge of what individuals need than individuals
themselves do.2 I stand unapologetically by those posi-
tions today and think that the invalidation of those
programs rests not on some narrowly egoistical view
of private property but on the correct social ground
that this view does us more good in the long run than
the endless creation of various ‘‘unfair’’ practices, such
as those under modern labor law, that introduce vari-
ous forms of state monopolies, each of which further
saps the productive juices from American society. At
the same time, I fully recognize that the mistakes of
the past, such as the creation of Social Security, cannot
be undone today in light of the extensive reliance
interests that have been created. Many institutions
that are not defensible as a matter of first principle
become so embedded in our social life that they cannot
be undone without grievous harm. But that accep-
tance of change should never be confused with the
mistaken belief that long usage of accepted doctrine
renders it necessarily immune from rational criticism
and constitutional change; for if that were the case,
then the doctrine of ‘‘separate-but-equal,’’ announced
in 1896 in Plessy v. Ferguson,3 would have been
affirmed, not overturned 58 years later in Brown v.
Board of Education.4 There is no easy metric to solve
the ‘‘second-best’’ of what, if anything, should be done
to correct past constitutional errors.
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Critics of the classical liberal position have a field
day in thinking that positions such as my own (and
others still more modest in their intentions) will ‘‘turn
the clock back’’ and so plunge us into some legal Dark
Age. Thinking of this sort played a minor role in
the confirmation hearings of John G. Roberts Jr. to
replace the late Chief Justice William H. Rehnquist.
Roberts was, of course, confirmed by a comfortable
78-22 margin. But the hearings were replete with rum-
blings in high places—including by no less a figure
than the Republican Chairman of the Committee,
Arlen Specter—that revealed an unsympathetic atti-
tude toward the modest incursions on the New Deal
Commerce Clause jurisprudence. The sentence that
gives rise to the offense will strike anyone who is not
steeped in the Court’s convoluted Commerce Clause
jurisprudence as odd. In his dissent from a denial of
en banc review in Rancho Viejo, LLC v. Norton Roberts
questioned whether using the Endangered Species
Act to protect ‘‘a hapless toad that, for reasons of
its own, lives its entire life in California constitutes
regulating ‘Commerce . . . among the several States.’’’5

These constant discussions in Senate confirmation
hearings of our constitutional past make clear that
the political arena is not closed to further public delib-
erations about the proper understanding of our consti-
tutional system, and of the role of the United States
Supreme Court within that system. Critics of the
classical liberal position happily brand as ‘‘radicals’’ or
‘‘extreme right-wing ideologues’’ anyone who holds
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views that remotely resemble my own. Their goal is
to exclude those views in selecting Supreme Court
justices and in framing the constitutional agenda of
the next generation. I have written this book in part to
correct what I believe to be pervasive misconceptions
about the central features of the pre–New Deal consti-
tutional legal order—chiefly, federalism and eco-
nomic liberties—features that in certain key aspects
should be preferred to our current constitutional legal
structures. Even more, I hope that this critique of the
conventional wisdom on these vital issues will help
inform readers of the ability of these now discarded
views to lead us toward sound constitutional govern-
ment in the years to come.

Richard A. Epstein
Chicago, Illinois
October 10, 2005
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Introduction

American constitutional law has not followed a
single unbroken path from the founding period

to the present day. In many ways the key turning
point for both federalism and individual rights came
with the Supreme Court’s final vindication of Franklin
Roosevelt’s New Deal legislation in the Court’s deci-
sive 1936 term. It was then that the Court bowed to
the New Deal, shortly after Roosevelt unveiled his
infamous Court-packing scheme—his threat to pack
a recalcitrant Court with six new members.6 Widely
touted as ‘‘the switch in time that saved nine,’’7 the
key elements of that switch are aligned along two
dimensions. The first concerns structural issues relat-
ing to our federal system. The second concerns the
extent to which the various substantive protections of
liberty and property found in the original Constitution
and the amendments thereto limited the ability of
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government, federal and state, to regulate the eco-
nomic system.

It is important, however, not to compress the entire
shift into one critical term. Since 1900 there had been
many conflicts over various government schemes, and
government power over such key matters as taxation,
rent control, zoning, lending, and rate regulation had
expanded in the pre-1937 period. But the 1936 term
was distinctive in that it put to rest all the ongoing
debates over federalism and individual rights that had
raged in earlier years. The New Deal Court thus
vindicated both expansive federal powers and limited
protection of individual rights of liberty and property
against both federal and state regulation. That trans-
formation represents the defining moment in modern
American constitutional law: the Court’s shift toward
the big government model that continues to domi-
nate today.

The tumultuous events of the New Deal Era did
not take place in a vacuum, however. They grew out
of the intellectual work of the Progressive Era, which
inaugurated the fundamental shift in American con-
stitutional thought. The Progressives were the self-
conscious social and legal reformers who occupied
center stage in the period roughly from the onset of
the 20th century through the election of Franklin
Delano Roosevelt as president in 1932. They exerted
a considerable influence on legal and constitutional
theory in the years before Roosevelt took over the
presidency. In addition, most of the innovative, if
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controversial, domestic programs of the New Deal
were in fact direct outgrowths of the Progressive cam-
paign for larger, more active government during the
30-plus years preceding the watershed events of 1937.

To understand the importance of the Progressive
movement to modern constitutional theory and poli-
tics, one might find useful a summary of its key social
and legal positions, most of which were articulated
in opposition to the dominant social and legal thought
of the Old Court—‘‘old’’ as in antiquated or out-
dated—whose principles it successfully displaced.
First, as a general matter, Progressives believed in
the power of science and economics, employed by
government, to lift up the economic and social posi-
tion of the general population. In this regard, they
were influenced in part by Bismarckian social initia-
tives in 19th-century Germany, which had pioneered
various forms of worker protection and social insur-
ance. Second, to achieve their expansive social ends,
Progressives adopted a ‘‘realist’’ jurisprudence that
broke sharply from the then-dominant ‘‘formalist’’
approach to law, which they dismissed as ‘‘blind’’ to
the massive power shifts in social relations that took
place with industrialization following the Civil War.

The theme was put forcefully by the young Roscoe
Pound in his well-known essays, ‘‘Mechanical Juris-
prudence’’8 (an approach he did not like) and ‘‘The
Need of a Sociological Jurisprudence’’9 (which he took
as self-evident). For Progressives, the new change in
circumstances was enough to dismiss unhesitatingly
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Adam Smith’s happy conception of the ‘‘invisible
hand,’’ which envisioned the close alignment of pri-
vate and social interests in ordinary market transac-
tions. Now that bargains did not result from equals
haggling by the back fence over the price of a cow,
new and strenuous state action was needed to offset
the dominance of large firms over both customers and
employees. Writing in 1917 about those developments
and the need for modern ‘‘living’’ law, Louis Brandeis
expressed the new view well when he castigated tradi-
tional formalist judges for their blind adherence—in
the face of new realities—to outmoded 18th-century
conceptions of liberty:

Yet, while invention and discovery created the possibility
of releasing men and women from the thraldom of
drudgery, there actually came, with the introduction of
the factory system and the development of the business
corporation, new dangers to liberty. Large publicly
owned corporations replaced small privately owned con-
cerns. Ownership of the instruments of production
passed from the workman to the employer. Individual
personal relations between the proprietor and his help
ceased. The individual contract of service lost its charac-
ter, because of the inequality in position between
employer and employee. The group relation of employee
to employer with collective bargaining became common;
for it was essential to the workers’ protection.

Legal Science Static. Political as well as economic and
social science noted these revolutionary changes. But
legal science—the unwritten or judge-made laws as dis-
tinguished from legislation—was largely deaf and blind
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to them. Courts continued to ignore newly arisen social
needs. They applied complacently 18th century concep-
tions of the liberty of the individual and of the sacredness
of private property. Early 19th century scientific half-
truths like ‘‘The survival of the fittest,’’ which translated
into practice meant ‘‘The devil take the hindmost,’’ were
erected by judicial sanction into a moral law.10

In writing those prophetic passages, Brandeis
offered no empirical evidence about the deleterious
effects of the inequality of bargaining power on the
operation of the economic system, which includes an
indictment of the Old Court attitude toward child
labor, women in the workforce, and overall wage lev-
els. But some rudimentary numbers, readily available
today, tell a rather different story. Here is one set of
figures, among many that could be gathered, that
speaks to the claim that inequality of bargaining power
should be regarded as all-pervasive in the labor
market.

Total Workers,
Workers Ages 10 to 15 Female Workers

(thousands) (thousands) (%) (thousands) (%)

1900 29,073 1,750 6.02 5,319 18.3
1910 37,371 1,622 4.34 7,445 19.92
1920 42,434 1,417 3.34 8,637 20.35
1930 48,830 667 1.37 10,752 22.0211

It takes little ingenuity to see that child labor was
already on the wane by 1918, the time that the Supreme
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Court explicitly held that Congress could not regulate
the matter.12 During this same period, it is worth
noting that for ‘‘lower skilled labor’’ the hour figures
showed a similar reduction. The average number of
hours worked per week in manufacturing industries
shrank continuously from 59 in 1900 to just over 50 in
1926, while average wages per hour for those industries
moved up from just over $0.21 to just over $0.64, a
more than threefold increase. Notwithstanding
shorter hours, the pay packet swelled from $12.39 to
$32.00, a 2.58-fold increase when the value of the
dollar did not quite double.13 And life expectancy stood
at around 47 years in 1900; by 1910 that figure moved
up to 50 years; by 1920 it was up to 54 years; and by
1930 it was close to 60 years, with women retaining
a statistical edge over men throughout.14 Just to keep
matters in perspective—the rate of increase slowed
down during the Depression but then picked up again,
so that by 1950, life expectancy reached over 68 years,
up from just under 63 years in 1940.15

These statistics are not meant to be selective. Any-
one can go back to the Historical Statistics to find
more detailed gradations that reveal the same basic
point. A steady state of material progress persisted
until the Depression, and did so while the ‘‘outdated’’
constitutional doctrines of the Old Court largely con-
tinued to hold sway. The exact source of these
improvements is hard to pin down. Without question,
many of them are attributable to public health mea-
sures dealing with such matters as sewage and sanita-
tion. Yet that does nothing to discredit the justices
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of the Old Court, who had given their ready assent to
these measures.16 Public health improvements, while
critical to increased life expectancy, do not explain the
increase in wages, the decrease in hours worked, and
the declining importance of child labor in that period.
On those employment issues, the justices of the Old
Court often resisted the move toward regulation.

If the Old Court’s constitutional approach was so
destructive, however, we should not have seen
improvements across the board. The obvious explana-
tion for those improvements is that increases in tech-
nology and productivity redounded to the benefit
of all, just as the ‘‘obsolete’’ analysis of Adam Smith
had predicted. Yet the faux empiricism of the Progres-
sives did not acknowledge any ground-level progress
that might undercut their own powerful rhetorical
edge. Start from their tendentious view of American
history, and the implications for political and legal
action become clear. The Progressive view of social
progress equated active government with good gov-
ernment. Predictably, their theory of good govern-
ment generated a compatible constitutional theory.
Thus, any constitutional doctrine that stood in the
way of comprehensive reforms had to be rejected or
circumvented.

The Progressive program was deeply dismissive of
the ‘‘individualist’’ ethic that Progressives believed
shaped traditional social attitudes toward the transfor-
mation of social life. In consequence, they thought
that it was necessary to undermine in two distinct
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areas traditional legal conceptions rooted in that
bygone ethic. The first of these concerned the struc-
ture of American federalism, in which a national gov-
ernment of enumerated powers had a few defined
tasks, with all else, including the regulation of eco-
nomic activity, left largely to the states. The second
had to do with the protection of individual liberty that
dominated the judicial thinking of the time—chiefly
the liberty of entering into voluntary contracts with
whomever one pleased, and only with such people.

On the first point, Progressives were champions of
economic nationalism with its cardinal principle that
the extensive interconnection of all aspects of the
American economy cried out for federal regulation.
They held that Congress could enact that legislation
pursuant to its power to regulate commerce among
the several states under Article I, section 8, clause 3
of the Constitution. On the second point, they
thought that ever greater inequalities of wealth justi-
fied overriding constitutionally protected rights of lib-
erty, property, and contract. In all of this, the ‘‘public
interest’’ was to rank supreme. In one sense, the argu-
ment was that the interests of some privileged class
always came out second in the social calculus. In
another sense, the approach appeared even more stri-
dent: the public interest was defined in opposition
to, rather than as inclusive of, the welfare of the rich
and powerful in the social order. So powerful was this
urge to regulate ordinary business that Progressives
often extended their regulatory impulse uncritically to
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personal liberties, including reproductive and religious
rights, lest protecting those would undermine their
program for economic reform.

The struggle between Progressives and tradition-
alists took place on both a functional and a textual
level. Before that struggle can be examined in any
depth, however, it is necessary to deal with a few
preliminaries on constitutional theory. The first point
has to do with the uses and limits of constitutional
textualism. Any sensible theory of constitutional law
must take the key terms in a document and give them
the meaning that ordinary users would have attached
to them when the provisions were drafted. It is usually
dangerous business to put a modern gloss on a tradi-
tional term.

By the same token, however, it must be understood
that this textual enterprise is only the first stage of
the larger business of constitutional interpretation.
Many of the key questions of constitutional law have
to do with the articulation of doctrines that have no
particular textual origin, but whose inclusion is fairly
required by the text itself. As becomes clear later, the
proper rendering of the police power—the ability of
the state to act to advance health, safety, morals, or
the general welfare—is one of the critical elements
of constitutional law.17 Yet the term ‘‘police power’’
itself (or any of its variants) appears nowhere in the
text of the Constitution. Still, so long as the articula-
tion of legal rules is regarded as a process of successive
qualifications of some basic principle—as has long
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been the case—then this task is part of the constitu-
tional inquiry.

This approach to constitutional interpretation will
not seem strange to those versed in the private law,
which employs the same process in dealing with pri-
vate disputes between ordinary individuals. That
entire body of law is organized around the view that
the plaintiff gives a prima facie account of the defen-
dant’s wrong, for which some justification or excuse
is offered by the defendant. With public bodies, the
notion of excuse—‘‘yes, it was wrong, but I could
not help myself because I was young, sick, feeble,
or insane’’—does not resonate, for public actors are
rightly presumed to be capable of discharging their
functions. But by the same token, the idea of public
justification—‘‘yes, we did infringe your rights, but
for good reason, and we would do it again if the
situation called for it’’—is very much part of the con-
stitutional discourse. Hence, the accurate explication
of the constitutional text requires here—as in so many
other situations—the necessary implication of a non-
textual source of constitutional law, which can only
be understood in light of the function, purposes, and
objectives of the original document, coupled with its
subsequent amendments, many of which alter that
original balance in important ways.

Once the nontextual elements are given their due,
then any adequate theory of constitutional law must
address the level of scrutiny the Court should apply
in exercising its power of judicial review—that is, its
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power to strike down statutes because they are in
conflict with provisions of the Constitution. Clearly,
this matter is of immense importance, because the
harder a court looks at any given piece of legislation,
the more likely it will find that the law violates some
structural or substantive provision of the Constitution.
Concern with levels of judicial scrutiny received its
formal elaboration only after the Progressive Era, but
the modern terminology often helps with understand-
ing the actions in question.

At one pole, the Court could take a position of
high deference to congressional action, which it does
when it invokes the somewhat misnamed ‘‘rational
basis’’ test. The test takes its name from Justice
Holmes’s famous dissent in Lochner v. New York,18

which indicated that courts should bend over back-
ward not to upset the considered judgment of the
legislature. At the opposite extreme is the standard
of ‘‘strict scrutiny,’’ which says that a statute that
touches on a protected constitutional right is necessar-
ily unconstitutional unless the end it serves rises to
the level of a ‘‘compelling state interest’’ and the means
chosen are ‘‘narrowly tailored’’ to achieve that well-
defined objective. In the middle, but closer in practice
to the strict scrutiny standard, lies ‘‘intermediate scru-
tiny,’’ which requires the Court to strike down any
statute that does not bear a reasonable means-ends
relationship to a ‘‘legitimate state interest.’’ The con-
flict between the Old Court and the Progressives was
not over whether strict or intermediate scrutiny was
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more appropriate to the cases on which they disagreed.
Rather, the Progressives’ claim, cast in modern terms,
was that a rational-basis approach should apply to all
conflicts between government power and individual
rights to property and contract, while the Old Court
defended some higher standard of judicial review.

To see how all of this plays out, it is useful to
give a more complete account of the legal regime the
Progressives sought to displace. We begin, therefore,
with a brief look at what a classical liberal regime
requires before turning to the question of whether
and to what extent the Constitution embodies such
a regime. Once that basic outline is established, we
can then turn to the doctrinal issues at stake, begin-
ning with federalism and then turning to individual
rights. In neither case do we see in the traditional
view of the Old Court anything like a dogmatic or
reflexive protection of either state interests or individ-
ual rights. The full picture of the traditional view is
far more complex than the Progressive caricature of
it and, accordingly, requires some careful explication.
Once the older positions are stated with some accuracy,
it is possible to return to those same topics, federalism
and individual rights, to see how Progressive innova-
tions changed the landscape. This will show the major
transformation Progressivism wrought and provide a
deeper picture of historical and intellectual crosscur-
rents. In so doing, I hope to show how the differences
in world view influenced judicial behavior on both
the federalism and the individual rights issues that
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confronted the Court up to and through the great
constitutional transformation that culminated in the
spring of 1937. Here, as everywhere else, ideas have
social consequences.

In addition, it is imperative to bring this debate
forward into modern times, for the Progressive influ-
ence continues to exert itself long past the New Deal,
in modern Supreme Court decisions that address
questions of federalism,19 economic liberties,20 and
takings for public use.21 It seems fair to say that the
widely discredited classical liberal synthesis of both
federal power and individual rights looks far more
attractive to the common man, especially given the
Court’s total unwillingness to breathe any limits into
the requirement that property, even with just compen-
sation, be taken only for ‘‘public use.’’ Attitudes
toward government continue to shift, and no longer
do most people have unquestioned faith in the desire
or ability of the government to act only in the public
interest. Given this modern unease, the contrast
between the classical liberal era and the Progressive
Era is a topic of both historical and current interest.
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The Classical Liberal Synthesis

A. First Principles

My purpose here is not to defend in full the
classical liberal position, because I have under-

taken that task on numerous other occasions.22 But
we do need to note the essentials of that position and
explain how it differs from the pure libertarian theory
with which it is closely allied. As with libertarian
theory, the classical liberal position begins with a
deep respect for individual choice on the ground that
individuals have the best (not perfect, but best) knowl-
edge of their own preferences and desires. Moreover,
their actions are presumed to be proper because they
advance the interest of at least one person and thus
create, other things being equal, some form of social
improvement. But that presumption, while a thumb
on the social scale, is not absolute, given the effects,
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both positive and negative, that all human actions
have on other people.

At this point, the classical liberal, like the libertar-
ian, seeks to identify those actions whose adverse
effects are so great that some steps should be taken
to curtail them to enhance, as the phrase goes, the
‘‘like liberty’’ of others. The key acts that fall into this
prohibited category are the use of force and fraud.
Apart from the simple claim to be left alone, the main
behavior that is protected against those twin offenses
is the freedom to engage in market competition—to
make offers to do business with others. The private
voluntary contracts that may result are positive-sum
games for the parties to them, and whatever harm
ordinary contracts of sale and hire wreak upon com-
petitors (and it is a real harm, no doubt) is more than
offset by the gains to the parties and to consumers.
We are all systematically better off, therefore, in a
regime in which all can enter and exit markets at will
than in a social situation in which one person, armed
with the monopoly power of government, can license
or proscribe the actions of others.

To maintain this view, however, it is essential to
resist the perennial pressure by aggrieved individuals
to equate market forces with economic duress and
then equate economic duress with the use or threat
of force. That system of false analogies does not work.
The key insight is this: competition is a positive-sum
game, while aggression is a negative-sum game. For
that social reason, and not for any fascination with
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the ‘‘possessive individualism’’ that the Progressives
denounced, the former should be favored and pro-
tected while the latter is deplored and restricted. Indi-
vidual control over one’s labor and property should be
governed, therefore, by the principle that competition
and aggression are polar opposites. Competition
enhances social welfare. Aggression diminishes it.

This emphasis on freedom of choice and freedom
of contract shows the close parallels between libertar-
ian and classical liberal thought. But one must also
attend to the differences, while noting that the Con-
stitution is unambiguously in the classical liberal
camp. The pure libertarian finds it difficult, perhaps
impossible, to accept any forced exchanges initiated
by the state for the common good. Hence, all forms
of taxation and condemnation are categorically ruled
out of bounds.23 At this point, the classical liberal
departs from the pure libertarian on the ground that
some form of state power is needed to preserve the
liberties that both groups believe should be protected.
Our Constitution is a classical liberal document inso-
far as it recognizes, implicitly, an inherent state police
power that allows collective action to enforce the
criminal laws against force and fraud, to prevent nui-
sances, and otherwise to restrain activities that violate
the rights of others. In addition, the classical liberal
position holds that those dangerous activities cannot
be countered in practice solely by self-help and other
forms of coordinated voluntary action and thus secures
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an explicit and necessary, if uneasy, place for both
taxation and eminent domain.

Indeed, the classical liberal position goes further
in two key respects.24 First, it argues that one function
of tax revenues is to pay for infrastructure in the form
of highways and public utilities, although these are
often privately owned but subject to rate regulation.
With respect to such private entities, the classical
liberal position looks to limit the economic power
of businesses that hold monopoly positions without
confiscating their invested capital. Second, the classi-
cal liberal position accepts the proposition that certain
forms of market failure require, or at least allow, some
form of government intervention. Thus, government
may restrict the acquisition, under the rule of first
possession, of forms of wildlife and natural resources
that are subject to premature dissipation through the
standard common-pool problem: the party who takes
fish or wildlife gets all the gain, but suffers only a
tiny fraction of the long-term losses. State regulation
of some form is needed to counter the potential for
overconsumption.25 Moreover, and of greater impor-
tance here, government may constrain the operation
of a private monopoly in favor of competition under
some form of antitrust laws.

All of those additional powers are subject, of course,
to the general restriction that the means in question
must be well adapted to the end. It will not do to
allow the state, whose activities are always looked at
with suspicion, to declare simply that its activity serves
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some legitimate government function. Chief Justice
Marshall was right to say that the power to tax is the
power to destroy.26 With sufficient foresight, he might
well have added that the power to designate is the
power to destroy. No private business could survive
if the state could simply announce that the business
has been branded a nuisance or a monopoly without
the state’s having first to make its case. The issue is
as much one of procedural due process, and the right
to be heard, as it is of substantive rights. Nor is this
level of protection a threat to the public at large. On
one hand, as acknowledged by every member of the
Old Court, we most certainly need a police power,
but one that serves only to protect the health and
safety of the public at large.27 On the other hand,
state statutes that suppress market competition in
the name of protecting health and safety should be
rejected. Private monopolies and cartels, with their
control over price and output, can deviate from the
ideal conditions of competition. But state-created
monopolies and cartels are worse because they are
not subject to erosion by new entry by outsiders and
cheating by cartel members.

Thus, the classical liberal allows greater scope for
government action than the hard-line libertarian. As
a result, the classical liberal escapes the vulnerabilities
of the libertarian line by accepting that private action
(excluding only force or fraud) may lead to destructive
results. But that said, the classical liberal joins the
libertarian in a full-throated condemnation of state
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power used to create or perpetuate economic monopo-
lies and private cartels in what would otherwise be
competitive industries.

The touchstone of the analysis that follows, there-
fore, is this: state power that may be used to limit
monopoly power should never be converted into a
force that creates or perpetuates monopoly power.
The watchwords are limited government, private
property, and freedom of conduct. How, then, does
the American constitutional experience stack up
against that ideal? Let us first look at the Old Court
and then at the Progressives themselves. To facilitate
the inquiry, it is useful to divide matters into two
parts. The first deals with the structural issues of
federalism; the second with individual rights, chiefly
but not exclusively in the economic arena.

B. The Old Court Federalism

A little probing shows how those questions of polit-
ical theory shape our understanding of the American
system of federalism. Federalism allows for federal
regulation of private business activities at two levels:
transactions among states and those between the
national government and the states. Yet the connec-
tion between federalism and the underlying theory of
individual rights is obscured to some extent by the
unavoidable trick that the American constitutional
experience played on the admittedly different social
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contract theories of Hobbes and Locke. Both philoso-
phers stressed that the social contract involved ordi-
nary individuals, ostensibly in some state of nature,
surrendering some fraction of their liberty and prop-
erty to the state to obtain in exchange the greater
security for their remaining assets that a system of state
order promised. In line with that general theory, the
prime functions of the state were to restrain violence,
to provide for needed social infrastructure, and to
ensure the reliable and impartial resolution of individ-
ual disputes by neutral judges and other public officials.

However powerful those influences were on key
members of the founding generation, they were
expressed more clearly in the state constitutions than
in the federal Constitution. The national government
was not straightforwardly a contract among individu-
als, even if the opening words of the preamble read,
‘‘We the People.’’ More precisely, the Constitution
did not seek to take individuals out of a state of
nature and put them into civil society. Negotiated by
individuals who were all members of state delegations,
the Constitution in many key points addressed the
distribution of governmental powers over the activities
of individuals between the states and the federal gov-
ernment. The rights of individual citizens against
their own state governments were much more the
province of the state constitutions, most of which
contained references to the preservation of liberty and
property as the proper ends of government.28 It is
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largely for this reason that the Federalist Papers (pub-
lished before the adoption of the Bill of Rights) con-
tain so few references to the then-dominant natural
law philosophy, which applied largely to the relation-
ship between the individual and the state. It is not
as though the Framers were indifferent to such ideas.
It is that they had a different task, in which the
protection of individual rights was not foremost on
their mind—at least until it became necessary to add
a bill of rights to secure state ratification.

On the structural issues of paramount importance
to the new Constitution, there was of course no single
theory of how powers should be apportioned among
the various parts of government. Nor were there clear
precedents on how this division should be achieved.
The basic deal struck in Philadelphia recognized the
importance of national control over copyrights and
patents;29 it contemplated a uniform system of bank-
ruptcy and immigration;30 it authorized the United
States to coin money and to set uniform standards
of weights and measures;31 it gave Congress the power
to establish post roads;32 it created a coordinated
scheme of divided power for the training and control
of the state militias;33 and, most relevant for our pur-
poses, it gave Congress ‘‘the power . . . to regulate
Commerce with foreign Nations, and among the sev-
eral States, and with the Indian tribes.’’34 In addition,
the Constitution limited the power of states to act in
certain ways. Thus, the states could not pass bills of
attainder, ex post facto laws, or laws impairing the
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obligation of contracts.35 The states had only a limited
power, without the consent of Congress, to impose
import duties or taxes insofar as they were ‘‘absolutely
necessary’’ to enforce inspection laws.36

One obvious question concerns the extent to which
that division of power was intended to create a system
of government that worked in accordance with classi-
cal liberal principles, most concretely by creating a
nation that was dedicated to the principles of free
trade that so animated Adam Smith’s Wealth of
Nations. The answer to that question is, as with all
great constitutional questions, decidedly mixed. The
restrictions on import duties and taxation and on the
impairment of contracts—together with the implicit
restriction on the state regulation of interstate com-
merce found in the Commerce Clause—were directed
to ensure that states did not compromise the operation
of trade and commerce in a national market. But there
was no parallel restriction on the power of Congress
to restrain trade in its exercise of the commerce power
at the national level. Thus, The Federalist No. 11
observes that the power of Congress to regulate for-
eign commerce was included with an eye to adopting
a national approach that allows the United States to
close off its ports to foreign nations: ‘‘By prohibitory
regulations, extending, at the same time, throughout
the States, we may oblige foreign countries to bid
against each other, for the privileges of our markets.’’37

And if the United States can conduct an auction to
see which of those countries is allowed in, it is not
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too far a stretch to say that it can decide to keep
foreign nations out in a textbook version of economic
protectionism. Indeed, Professor Calvin Johnson’s
recent study of the matter concluded that here, as in
so many other places, the Constitution means what
it says, and says what it means:

In the original debates over adoption of the Constitu-
tion, ‘‘regulation of commerce’’ was used, almost exclu-
sively, as a cover of words for specific mercantilist pro-
posals related to deep-water shipping and foreign trade.
The Constitution was written before Adam Smith, lais-
sez faire, and free trade came to dominate economic
thinking and the Commerce Clause draws its original
meaning from the preceding mercantilist tradition. All
of the concrete programs intended to be forwarded by
giving Congress the power to regulate commerce were
restrictions on international trade giving subsidy or pro-
tection to favored domestic merchants or punishing
imports or foreign producers. Neither trade with the
Indians nor interstate commerce shows up as a signifi-
cant issue in the original debates.38

As Johnson’s last sentence indicates, there is little
or no historical evidence from the original debates as
to the intended meaning of the Commerce Clause
insofar as it applies to commerce among the several
states. But there was clear, if regrettable, evidence
that protectionism against foreign competition was
one reason why Congress was given (and given first)
power over foreign commerce. It seems very odd to
think that the phrase ‘‘Congress shall have the power
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to regulate’’ has one meaning in dealing with foreign
commerce and a distinct but narrower meaning with
respect to domestic commerce when grammatically
they apply the same way to both clauses. Hence, it
does not make sense to assume that ‘‘regulation’’ in
the Commerce Clause has its modern meaning of
controlling wages, prices, and terms of trade for for-
eign commerce, but only the far narrower meaning
for domestic commerce of allowing for the ‘‘regular-
ization’’ of commerce by improving the structure of
the commercial law, as by the use of writing require-
ments without any ability to override private agree-
ments that fall within its scope. The modern meaning
of ‘‘regulation’’ thus appears to apply in both contexts.

Given this background, it would be odd to take, as
no one quite does, the extreme position that the power
‘‘to regulate commerce among the several states’’ works
solely as an implicit limitation on state power, when
the text is an explicit grant of power to Congress. In
those cases where the Constitution’s drafters wanted
to impose explicit limitations on state power, they did
so in separate provisions of Article I. Some of those
imposed an absolute limitation on the power of states
to do certain acts (e.g., enter treaties).39 Yet other
limitations allowed states to act only with the consent
of Congress.40 By all rights, if the Commerce Clause
were meant to disable the states, it should be located
with those provisions, which it is not. The sensible
reading of the overall structure is one that speaks of
a large federal power over interstate commerce, which
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is matched by a fear of state interference with it. It
is just this sentiment that seems reflected when The
Federalist noted how, in the absence of a union, com-
merce between the states would have been ‘‘fettered,
interrupted and narrowed.’’41 On this view it seems
impossible as a matter of initial textual construction
to read the Commerce Clause as though it were more
important to limit the power of the states than to
grant Congress any affirmative power.42

Those crosscurrents under the Commerce Clause
did not reach the Supreme Court until Gibbons v.
Ogden in 1824.43 On balance, Chief Justice Marshall
took the position that the clause gave substantial reach
to federal power, but he did so in a context that
cast the proponents of broad federal power into the
virtuous role of defenders of free trade among the
states. At issue in Gibbons was a New York state
law under which Ogden (under an assignment from
Robert Fulton) held an exclusive right to use steam
power to run ferries between New Jersey and New
York City.

The question was whether Ogden’s New York
exclusive franchise could block Gibbons, who held a
federal coasting license, from plying the New York
waters. Ogden argued that the commerce power
allowed the United States to run only certain border
checks of dubious utility, while leaving New York
in exclusive charge of what happened on the waters
interior to the state. Chief Justice Marshall would
have none of this fantasy, holding that the power
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of Congress to regulate commerce among the states
extended to all navigation of the journey from one
state to another, even navigation that reached into
the interior of the state. He further held, in ways that
adumbrated the rise of the ‘‘dormant’’ or ‘‘negative’’
commerce clause, that the federal licensing statute
was meant to preclude the creation of exclusive state
franchises within state waters when commerce with
other states was involved. Under the Constitution’s
Supremacy Clause, the state power to regulate in New
York public waters had to give way when commerce
from outside the state was involved. Purely state com-
merce, such as that on Lake George only, remained
within the exclusive control of the states.

It is certainly easy to read Marshall’s opinion as a
celebration of federal power to curb the operation
of state monopolies, for the broad reading of the
Commerce Clause worked on those particular facts
to create a unified and open national market in trans-
portation. Yet one has to be aware of the limitations
of that upbeat argument. Marshall in Gibbons was not
concerned chiefly with free trade; to him, the main
question was the scope of national power. Thus, one
of the many arguments that he advanced to explain
the broad scope of the commerce power rested on
the sensible proposition that the word ‘‘commerce’’
as applied to commerce among the several states had
to have the same meaning as the word ‘‘commerce’’
as applied to foreign commerce. He then noted that
it was clear that navigation was subject to regulation
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in dealing with foreign commerce. He explained why
thusly: ‘‘If commerce does not include navigation, the
government of the Union has no direct power over
that subject, and can make no law prescribing what
shall constitute American vessels, or requiring that
they shall be navigated by American seamen.’’44 It is
hard to imagine a more protectionist law. To illustrate
that grand Marshallian ambivalence, suppose the
tables had been turned and the United States had
decided to award an exclusive franchise to Gibbons
to ply boats between Elizabethtown, New Jersey, and
New York City, while New York had sought to keep
its waters open to all steamboat operators on that
interstate run. Since the issue before Marshall was
simply federal versus state power, one imagines he
would have preferred the restrictive federal policy to
the procompetitive state policy. National power, not
economic competition, was his constitutional watch-
word.

In that sense, the next portion of the Marshall
opinion is more important than the first. Marshall
argued that the licensing statute implied that the fed-
eral government wanted to keep commerce open to
all; thus, he relied on the Supremacy Clause to strike
down the inconsistent state statute. But the conflict
between the federal and state statutes was far from
clear. The licensing statute could have been read as
a nationwide certification of fitness to sail that did
not preclude New York’s local monopoly for steam
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power. But the strong pressures to block state interfer-
ence with national commerce led Justice Johnson in
his concurrence to assume that the Commerce Clause
of its own force did preclude protectionist state regula-
tion. In time, this view led to the adoption of the
dormant commerce clause jurisprudence whose
explicit, built-in procompetitive bias lasts to the present
day. It quickly became established that—even when
Congress chose not to act—the states could not enter
areas that were reserved to the federal government,
except with respect to local affairs. In Brown v. Mary-
land, Chief Justice Marshall struck down a state tax
imposed on importers, for the privilege of doing busi-
ness, on the ground that it was tantamount to a tax
on the products imported.45 There was little doubt in
his mind that the Constitution limited the power of
the states to tax imports, a response to the chaotic
state of affairs under the old Articles of Confedera-
tion: ‘‘The oppressed and degraded state of commerce
previous to the adoption of the constitution can
scarcely be forgotten.’’46 The creation of a national
market free from state impediments seems an inexora-
ble implication of a fundamental truth.

Yet once again the free-trade motif counts as only
one of two themes. Larger, in fact, was Marshall’s
plea for congressional dominance over foreign com-
merce, as is evident in the sentence in Brown that
follows the one just quoted: ‘‘It [commerce] was regu-
lated by foreign nations with a single view to their
own interests; and our disunited efforts to counteract
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their restrictions were rendered impotent by want of
combination. Congress, indeed, possessed the power
of making treaties; but the inability of the federal
government to enforce them had become so apparent
as to render that power in a great degree useless.’’47

And Marshall in Gibbons relies on the parity between
foreign and interstate commerce to show that both
rely on the same definition of ‘‘commerce:’’

It has, we believe, been universally admitted, that these
words comprehend every species of commercial inter-
course between the United States and foreign nations.
No sort of trade can be carried on between this country
and any other, to which this power does not extend. It
has been truly said, that commerce, as the word is used
in the constitution, is a unit, every part of which is
indicated by the term.

If this be the admitted meaning of the word, in its
application to foreign nations, it must carry the same
meaning throughout the sentence, and remain a unit,
unless there be some plain intelligible cause which alters
it. 48

Once again he held to the view that the meaning
of the power to regulate commerce is the same in the
domestic and foreign context. But in this instance, this
tale at least has a happy ending, for the preemption of
state laws fortunately vindicated the general principles
of free trade, without any showing of a particular
federal statute that was offended by the Maryland
law. The basic contours of the dormant commerce
clause were complete. The rest was detail.

29



how progressives rewrote the constitution

One question that lingered after Brown v. Mary-
land was whether any area of transportation and trade
was left to the presumptive power of the states. The
first case to address that question was Willson v. Black
Bird Creek Marsh, which recognized that Delaware
was entitled to continue its program to drain a local
marsh on what was regarded as a navigable waterway.49

The use of the stream for navigation meant that state
control over its operation was limited under the
Commerce Clause, even when Congress had not leg-
islated. Willson tempered federal power by introducing
a balancing test by which the state could in some
circumstances pass regulations under its police power
in the event of federal silence.

Willson facilitates open competition between citi-
zens of different states for two reasons. First, the
maintenance of infrastructure is, in general, a govern-
ment function. Second, the activity involved in this
case did not distinguish between local and interstate
commerce in order to hit the latter, as did the tax on
importers struck down in Brown. But never forget
that the theme of congressional dominance lurks in
the background, for Willson signaled that the federal
government could by explicit regulation preempt state
legislation that served legitimate local functions. The
balancing test protected state regulations against the
dormant commerce clause but not affirmative exer-
cises of congressional power.

Another question that remained was whether there
were any strong local interests that allowed, or at least

30



The Classical Liberal Synthesis

appeared to allow, local regulation to trump federal
regulation. The most famous case on that topic was
Cooley v. Board of Wardens, which upheld a Pennsylva-
nia statute that required all boats in foreign and inter-
state commerce operating locally to employ a local
pilot on the ground that his knowledge was necessary
to secure local safety.50 But, as so often proves the
case, this ostensible safety argument was just pretext
for the usual local anticompetitive preferences, for no
safety statute would, as this did, allow a boat owner
to opt out of the program so long as he paid half-
pilotage to a fund for ‘‘the relief of distressed and
decayed pilots, their widows and children.’’51

The Court accepted a dubious police-power justi-
fication to uphold local control in that case. In sub-
sequent cases developing the dormant commerce
clause, however, the Court tended to preserve open
competition by allowing the state to assert its police
power only against private activity that had serious
adverse consequences for local interests. In the area
of transportation, a representative decision is Southern
Pacific Railroad v. Arizona, where the dormant com-
merce clause was held to preclude the application of
an Arizona safety statute that mandated strict limits
on the length of trains running interstate routes.52 The
reconfiguration of trains at the border was a clear
impediment to interstate commerce and the local
safety justifications were thin, for there was little rea-
son to think that railroad operations in Arizona were
riskier than those in any other state, given the uniform
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track standards. In the area of transportation, the
Court’s balance fell very much within the classical
liberal position of free trade across open borders. But
in those cases where there were strong local variations
in conditions, as on local roads, the safety concerns
had greater weight, and more state regulation was
rightly allowed—until the interstate highway pro-
gram standardized the operations on the roads.53

The modern dormant commerce clause is not lim-
ited to transportation across state lines, but also
applies to the importation of goods from out of state.
The leading modern precedent is Maine v. Taylor,
where the state sought to prevent the importation
of live baitfish.54 The Supreme Court held that ‘‘the
strictest scrutiny’’ applied and upheld the ban on
importation only because the state was able to show
that parasites contained in foreign baitfish posed a
serious threat to local fish populations.55 The ban on
importation was not designed to prevent economic
competition but to prevent the occurrence of com-
mon-law public nuisances that could not be controlled
by any lesser means. It is also worth noting that in
this case no nondiscriminatory law could do the job
since it was only foreign baitfish that posed the peril
in question.

When the dust settles, therefore, we end up with
a pretty sound set of rules that do a number of things
simultaneously. They keep open the arteries of inter-
state commerce by refusing to allow states to give
in to local preferences that might limit or distort
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competition. But these nondiscrimination rules are
limited at least to this extent: if the local regime
imposes foolish restrictions on insiders, then it can
impose equally foolish restrictions on citizens of other
states. This system is far from perfect, but it works
a lot better than it might appear, for no local business
has an obvious interest in preserving an inefficient
system from which it receives no comparative advan-
tage. The dormant commerce clause thus counts as
a decided plus for the classical liberal position. The
affirmative Commerce Clause has often been used in
a way that advances the classical liberal position, but
its broad grant of federal power to regulate could be
turned in the opposite direction.

Here it is worth noting that the one sensible but
measured expansion of the affirmative Commerce
Clause took place in connection with the advent of
the antitrust laws, which were directed to various
actions intended to monopolize or cartelize particular
products or labor markets. The most obvious situation
to which these laws might apply is mergers between
firms located in different states in order to create
nationwide monopolies. Cartels could operate in simi-
lar fashion across state lines. The question is whether
such actions fall under the scope of the commerce
power at all. The account that Chief Justice Marshall
offered in Gibbons v. Ogden does not quite do the
job. Marshall’s emphasis on the movement of goods
and services across state borders does not cover an
agreement to merge or form a cartel since neither of
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those actions shifts goods. Nor is this problem cured
by the position of Justice Johnson, for his view that
the Commerce Clause forbids certain forms of state
regulation by its own force does not extend the scope
of the federal power. He too limited the power to
transportation and sales, which does not obviously
permit the regulation of cartels.

On a narrow view, therefore, the Commerce Clause
would reach only those efforts to monopolize or car-
telize businesses that themselves involved interstate
commerce, such as railroads and the cross-border
shipment of goods. The prosecution of price fixing
or monopolization would be left to the individual
states. That position could create immense difficulties
if, for example, individual mergers were subject to
attack under the law of each state in which the merged
firms did business. It is therefore not surprising that,
after some twists and turns, the Old Court took the
position that the Sherman Act and, later, other anti-
trust laws, were within the scope of the commerce
power on the ground that these private cooperative
arrangements had ‘‘a substantial effect on nationwide
economic activity.’’ The original foray into this area
came in United States v. E.C. Knight Co.,56 where the
Supreme Court rightly stated that manufacturing fell
outside the scope of the commerce power but wrongly
concluded that a merger of corporations that did busi-
ness in New Jersey and Pennsylvania should be treated
as manufacturing. That decision proved short-lived,
however, for in Addyston Pipe & Steel v. United States

34



The Classical Liberal Synthesis

the Court did apply the federal antitrust laws against
a multistate price-fixing cartel among pipe manufac-
turers.57 Shortly thereafter, in Swift & Co. v. United
States, the Court upheld an injunction against cartel
activities in the meatpacking industry.58

Thus, the justices on the Old Court allowed an
expansion of the affirmative commerce power beyond
the cases that were envisioned by Chief Justice Mar-
shall in ways that took into account problems of social
organization that were not envisioned at the founding.
But, once again, it is critical to recall that the antitrust
cases, at least on the issue of congressional power,
were not rationalized on the ground of advancing the
general cause of competition. Thus, the Court would
have also found that Congress had acted within its
power under Commerce Clause analysis if Congress
had decided to place organized labor under the anti-
trust laws or, as indeed happened with labor and
agricultural activities, had exempted activities from
the scope of those laws’ operation. Yet no one before
1937 thought that the difficult matters pertaining to
interstate mergers or price-fixing arrangements that
involved transactions in two or more states undercut
the basic logic of E.C. Knight. Manufacturing was
still regarded as an exclusively local subject.59

C. Economic Liberties
and Property Rights

The second portion of the pre-Progressive legal
regime concerned the protection of individual rights
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of property and contract. Here, the post–Civil War
cases articulating the various protections contained in
the Fourteenth Amendment track quite closely the
standard set of classical liberal concerns. That can
be shown with a brief look at three bodies of law
concerning the ‘‘public interest,’’ antitrust, and labor.

1
Affected with the Public Interest

One of the major challenges in the post–Civil War
period was to decide when various forms of rate regu-
lation were proper. The formula that was used to
approach this problem—that rate regulations were
permitted when the industry was ‘‘affected with the
public interest’’—does not leap out as reflecting a
special concern with monopoly power. And although
there were cases that invoked this doctrine but did
not cover monopoly situations, most early regulations
were directed toward the regulation of monopoly
power. The emergence of large network industries
like telephony, railroads, and electric power all raised
the prospect of industries that could work most effi-
ciently as a single firm, on the ground that the cost
of producing additional units of output falls continu-
ously over the relevant output range. Put simply, it
is inefficient to build duplicate facilities to provide
telephone, railroad, and electric power service. Yet to
permit a single firm to charge what it will is to allow
it to reap a monopoly return. The point is that compe-
tition in such services is inefficient, but supplanting
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it with an unregulated monopoly may turn out—the
point is hotly disputed—to be no better.60

To forestall that result, American case law adopted
the ‘‘affected-with-the-public-interest’’ doctrine from
the early English cases, most notably the celebrated
case of Allnut v. Inglis, which held that a customs
house with a state monopoly could charge only a
reasonable price for its services.61 In that case the state
monopoly was created for good institutional reasons.
The English imposed a tax on imported goods, but
not on goods transshipped through the country, for
to do so would have been to lose the transit business
to foreign ports. Because it was not practicable to
segregate those goods if they could be stored in any
warehouse, they were consigned for storage in special
houses for transshipment. But if the owner of those
facilities could charge what he pleased, then he could
raise the rates to neutralize the tax benefit that was
otherwise conferred. To stop this tactic, it was neces-
sary only to figure out the charges levied by competi-
tive houses in the general market for storage on
imported goods and to use those figures as the frame
of reference for the custom-house market.

After migrating to the American scene, the doctrine
faced a more difficult problem, for the creation of
a single network eliminates the comparative pricing
elements that were available in the Allnut situation:
there were no general warehouses that offered the
needed and convenient baseline. Thus, the effort to
restrict prices ran into major difficulties over which

37



how progressives rewrote the constitution

(rightly) there were protracted disputes. One possible
approach was to set a rate base equal only to the
invested capital that was used and usable in the busi-
ness, which placed on the regulator the unenviable
task of second-guessing lots of business decisions.62

An alternative was to adopt a system that gave a return
on all invested capital at a lower rate, because the
element of market risk was no longer present.63 But
here the regulated firm has little incentive to make
the best choices for its investment. There are other
permutations that are possible in different industries,
but for our purposes, the best answer is not relevant.
The point here is that the classical liberal model takes
the question of monopoly seriously. It is very hard to
determine the right answer, and to this day there is
no consensus on the matter.64

Yet amid such complications, one thing is clear:
for competitive industries, there is no sensible rate
regulation. Justice Sutherland articulated that position
in the famous case of New State Ice Co. v. Liebmann,
which arose when one ice company sought to enjoin
a new firm from entering the ice business on the
strength of an Oklahoma statute that restricted entry
to firms that had acquired a certificate of public conven-
ience and necessity.65 Sutherland did not see the latent
threat of monopoly in the ice business. Accordingly,
he declined to treat it as a public utility, holding that
the defendant’s business ‘‘is a business as essentially
private in its nature as the business of the grocer, the
dairyman, the butcher, the baker, the shoemaker, or

38



The Classical Liberal Synthesis

the tailor.’’66 The Court struck down a statute that
created a local monopoly on the simple ground that
it interfered with the like liberty of others to engage
in the same business.

To be sure, the forces of Progressivism lay in wait,
as Justice Brandeis conjured up all sorts of reasons
why the state legislature might think that the ice
business was different from thousands of others that
require extensive front-end investment and are subject
to the vagaries of supply and demand. Brandeis
wrapped that dubious economic logic around a feder-
alism theme that is meant to appeal to defenders of
small government and decentralized power:

There must be power in the States and the Nation to
remould, through experimentation, our economic prac-
tices and institutions to meet changing social and eco-
nomic needs. I cannot believe that the framers of the
Fourteenth Amendment, or the States which ratified it,
intended to deprive us of the power to correct the evils
of technological unemployment and excess productive
capacity which have attended progress in the useful arts.
To stay experimentation in things social and economic
is a grave responsibility. Denial of the right to experi-
ment may be fraught with serious consequences to the
Nation. It is one of the happy incidents of the federal
system that a single courageous State may, if its citizens
choose, serve as a laboratory; and try novel social and
economic experiments without risk to the rest of the
country.67

Yet this argument misfires in this context. There
is little question that competition among states for
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the optimal structure of taxation and criminal law
helps to check the state’s monopoly power within
its territory. But the entire Fourteenth Amendment
rested on the assumption that states did not always
confine themselves to these necessary activities. The
need to restrain state power directed against individu-
als was apparent enough from the history of slavery,
but was not limited to such cases: it arose in any case
in which individuals were told they could not operate
businesses within state borders.

Here, the one lesson we should have learned is the
danger of state monopolies. The dormant commerce
clause may stop discrimination against outsiders who
are obvious targets in local political processes. But
powerful insiders can restrict the trading options of
local and out-of-state firms alike. Even though some
experiments may be undertaken ‘‘without risk to the
rest of the country,’’ that is cold comfort to the local
businesses that bear the state monopoly brunt with
no choice but to pull up stakes. The claim of occupa-
tional and business liberty is a strong reason to pre-
serve competitive processes from state domination
within any given state. So too is the recognition that
anyone who leaves the state has to abandon his local
good will and other associational advantages. The exit
right is an important safeguard against government
power, but it is not a cure-all.68 It is for that reason
that ordinary businesses were not regarded as being
‘‘affected with the public interest.’’ Would that we
had that understanding today!
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2
Antitrust Laws

The case for rate regulation stems from the belief
that in certain network industries, with declining cost
structures, a single firm can supply the market more
efficiently than a group of competing firms. But in
other cases, particularly involving cartels, the risk of
monopoly comes from the cooperative behavior of
firms unrelated to any social concern for efficiency.
A strong libertarian has little use for antitrust law,
because combinations in restraint of trade involve no
threat of force or fraud against third persons. But a
classical liberal, who takes his cue from Adam Smith’s
distaste for monopoly,69 does not regard a cartel as
just another form of contract. Rather, he treats cartels
as presumptively illegal because in raising prices and
lowering output they diminish social utility. Finding
the right remedy is not an easy task. The standard
English response, which has much to commend it,
was to simply refuse to enforce various contracts that
were thought to be in restraint of trade, while allowing
those that worked not only to the benefit of the parties
but also to the public at large.70 In these cases, the
chosen remedy was to deem the contract void, and
thus unenforceable between the parties. In some cases,
however, it is possible to justify cooperative arrange-
ments among rival firms because they actually facili-
tate consumer welfare: check-clearing services among
rival banks have that characteristic, for example. At
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bottom, however, creating some regulatory regime to
deal with monopoly power should not be regarded as
necessarily, or even presumptively, off-limits.

Nor was it by the Old Court. The Sherman Anti-
trust Act was opposed on many grounds, including
the absence of congressional authority under the
Commerce Clause, but arguments that it violated a
liberty protected by the Fourteenth Amendment were
ignored.71 Cartels were deemed ‘‘coercive,’’ and even
if that is not quite the right word to describe them,
the basic point remains:72 there is nothing about the
theory of liberty of contract that rules all antitrust
considerations out of bounds. As with rate regulation,
the execution of that conclusion is fraught with diffi-
culties left unaddressed here. But the key point to
note is that the effort to fashion a coherent antitrust
policy is not a fool’s errand.

3
Labor Regulation

The last of our three headings concerns state efforts
to regulate certain classes of employment contracts.
Classical liberal theory is reasonably clear in its oppo-
sition to such regulations. The argument is that the
freedom of both sides is compromised when laws
limit the ability of the employer to exact some condi-
tion from prospective employees, or the reverse. That
view does not necessarily call for the invalidation of
all laws that deal with the regulation of contract, but
it rightly asks the state to offer some justification for
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the restriction in question. Here the justifications of
fraud, duress, and infancy are certainly available. But
of those, the first two are of limited relevance: after
all, it is hard to either deceive or coerce a worker into
returning to the same job day in and day out. And even
if there were some misunderstanding at the outset of
the relationship, over time the expectations on both
sides would become stable.

That leaves infancy or child labor as a state’s ration-
ale for restrictions. In principle, this question is diffi-
cult for there is little case for state intervention on
matters of child labor if the parents are regarded as
faithful agents of their children. Indeed, the prohibi-
tion on child labor often misunderstood the complex
nature of these contracts, which often included, in
addition to employment, some education and custo-
dial care. The cost of invalidating these contracts was
that it reduced the opportunities available to children
who were members of well-functioning families.
Although there are two sides to this issue on the
merits, the matter never reached constitutional pro-
portions. I am aware of no Supreme Court decision
that invoked the liberty interest under the Due Process
Clause to strike down any child labor statute designed
to protect the youngest and most vulnerable of the
population, even if child labor was rapidly giving way
in a period with a rising standard of living.73

The justices of the Old Court did not take so kindly
to other forms of regulation. It is important to note,
however, that the Progressives overstated their case
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when they argued that those justices gave absolute
and unswerving devotion to the principle of freedom
of contract. As noted earlier, on the other side of the
ledger stands the police power, which represents the
inherent power of the state to protect the ‘‘health,
safety, morals or general welfare’’ of the population
at large.

Ernst Freund, perhaps the greatest combination
lawyer and political scientist of his generation, began
his magisterial 1904 treatise on the police power by
defining it ‘‘as meaning the power of promoting the
public welfare by restraining and regulating the use
of liberty and property.’’74 It deserves emphasis that
the term ‘‘police power’’ appears nowhere in the Con-
stitution but was read into the Constitution from the
earliest times as an implied limitation on individual
rights of property and contract.75 Understanding it
correctly is an enormous challenge, for this one refer-
ence points to, but does not define, the entire set of
permissible justifications for state action. No classical
liberal account can do without some version of the
police power, which patterns the public law on the
private law. The private law recognizes that individual
rights of action against others are limited to protecting
oneself or third parties, and the police power can be
read consistently with this view. The term ‘‘police’’
picks up the need to restrain force and fraud by collec-
tive actions in the many cases in which private rights
of action, whether for damages or injunctions, are
insufficient.
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The great challenge of constitutional law is to read
the police power broadly enough to allow for the
maintenance of social order, without allowing it to
swallow the full set of individual rights that receive
explicit constitutional protection.76 The Progressives
seized on the admitted need for some police power
to argue that just about every form of state regulation
was permissible. But more limited readings are much
more persuasive. In principle, there is no doubt that
the police power should cover those cases in which
an individual, acting alone or in combination with
others, causes harm to a third person, where harm

tracks the meaning it has in the tort law—damage
to person, chattels, or reputation—but does not
extend to such matters as ordinary competition. To
deny the police power in these situations is to put an
end not only to the law of tort but also to the ability
of the state to counter various nuisances so widespread
and diffuse that private actions are unable to stop
them, given the inability to isolate a single culpable
defendant. But the case for extending the police power
is more difficult when the harms in question arise out
of an employment relationship, for now the consent of
the worker is one reason to leave the loss where it
falls, unless it is shifted in whole or in part by contract.

Yet it is important to note that, historically, the
Constitution was read only intermittently to block
legislation thus extending the police power. Various
statutes aimed at protecting workers by limiting or
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striking down the assumption-of-risk or fellow-
servant rules were routinely sustained during the early
years of the twentieth century.77 Similar provisions in
the Federal Employers’ Liability Act (FELA), which
abolished these defenses as applied to the railroads,
were upheld as well.78 Thus, Justice Van Devanter
followed well-established precedent when he wrote
in 1912 that,

A person has no property, no vested interest, in any rule
of the common law. That is only one of the forms of
municipal law, and is no more sacred than any other.
Rights of property which have been created by the com-
mon law cannot be taken away without due process; but
the law itself, as a rule of conduct, may be changed
at the will . . . of the legislature, unless prevented by
constitutional limitations.79

Justice Pitney expressed similar sentiments four years
later in New York Central Railroad v. White.80 What
is striking about that approach is the level of leeway
it allows to government, for there is no hint as to
which constitutional limitations might prevent the
legislature from acting at will, or why. Tested at the
extreme, this proposition makes no sense, for if all
rules of liability could operate at the whim of the
state, then the state prospectively could repeal its laws
against deliberate trespass and end private property
as we know it. Any satisfactory application of the
police-power principle, therefore, has to limit the
scope of legislation. It is one thing, for example, to
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repeal the laws of trespass and quite another to make
the modest shift from a system of negligence to strict
liability for accidental intrusions, when both sets of
rules protect property against all deliberate and most
accidental invasions. The one set of rules (strict liabil-
ity in my view) may be better than the other, but the
shift between them has only minor consequences for
the survival of the institution of private property.

In the cases to which Van Devanter referred, the
stakes were high given the heavy toll of railroad acci-
dents. There is no question that employee health and
safety issues were raised by the tort rules that were
modified under FELA, and on this score there was
much deference to the legislature—too much in my
view, given the interest-group politics that could lead
to the adoption or rejection of certain rules. Workers’
compensation schemes, for example, tended to favor
large firms that could spread the costs of the new
regime over their entire work force, and many of those
firms had adopted such programs voluntarily before
the passage of the statute.81 Thus, their support for
the statute could easily be understood as an effort to
raise rivals’ costs, not to promote social efficiency.

Whatever the soundness of the Old Court’s view
on the scope of the police power as it related to tort
law, the Progressives had no objection to the actual
pattern of Supreme Court cases on the matter. The
real controversy arose in connection with the maxi-
mum hour and minimum wage laws. With those,
the issue before the Court was whether such statutes
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should be regarded as legitimate health measures,
under the police power, or as ‘‘labor’’ measures, which
fell outside the police power—indeed, whose chief
objective was often to stifle competition for the pro-
tection of established industries and their privileged
workers.

The famous, or infamous, 1905 decision in Lochner
v. New York asked only whether a state law limiting
bakers to a 10-hour workday was a genuine health
measure or was instead a disguised ‘‘labor’’ regula-
tion.82 The opinion contains many references to the
dangers of legislative paternalism, but a second, if
tacit, dimension of the case concerns the competitive
position of small, immigrant-owned bakeries against
their larger, unionized rivals. Justice Peckham held
that the safety issues were in fact a pretext for hobbling
those workers, and it surely counts as a clear point
in his favor that the case arose from a state criminal
prosecution, and not from any private suit by Loch-
ner’s bakers. To be sure, Justice Harlan, who had
pronounced libertarian leanings, dissented in the case
on the ground that the health issues were paramount,
giving no real analysis of the effect the hours limitation
might have on the competitive balance.83 Yet three
years later, in Adair v. United States, he proved faithful
to the old distinction between health and labor stat-
utes; when the question arose whether the United
States could require railroad employers to engage in
collective bargaining with their workers, he took the
strong position that this labor statute—for the health
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issues had dropped out of the picture—was an unac-
ceptable limitation on freedom of contract.84

Adair was followed by a similar decision in Coppage
v. Kansas in which Justice Pitney struck down a state
collective bargaining statute for the same reason.85

Indeed, acting as a common-law judge in Hitchman
Coal & Coke Co. v. Mitchell, he carried his analysis
of labor markets one step further by enforcing the
standard ‘‘yellow-dog contract’’ that required a worker
not to be a union member (or not to become one on
the union demand) so long as he remained in the
employ of the firm.86 The key advantage of that con-
tract from a social perspective is that it retards the
formation of labor monopolies. Since the workers are
in breach of their employment contracts so long as
they remain on the job while having thrown their lot
in with the union, the union has committed the tort
of inducing a breach of contract by asking them to
both stay on the job and be union members. With a
yellow-dog contract in place, however, instead of hav-
ing to bring countless (and futile) actions against indi-
vidual employees, an employer could seek a single
labor injunction against the union, a far more efficient
process, while allowing those workers who are dissatis-
fied with the firm to quit first if they want to organize.
Under the yellow-dog contract, the sole demand on
the workers is that they display loyalty to the firm so
long as they are in its employ. That duty of loyalty—
that actions are taken for the benefit of the employer
and not some other party—is uniformly recognized
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today for ordinary workers within the firm as well as
for its corporate directors. Indeed, it is even recog-
nized for certain key employees (e.g., workers with
access to personnel files) in today’s union environ-
ment.87 The Old Court’s application of the older com-
mon-law rule showed that on those issues the Court
was more sympathetic to the preservation of competi-
tive processes than its Progressive opposition, which
failed to see the gridlock and dangers that could come
out of its preferred system of labor legislation.

In sum, a fair assessment of the Old Court finds
it allowing state action to control standard tort-like
externalities, and even trumping the common law
with respect to industrial accidents. But the Court’s
distinction between health and labor laws was not
idle. It was strictly essential if state regulation was
not to disrupt the operation of ordinary competitive
labor markets, which Progressives viewed with such
hostility and disdain. On the proper regulation of
liberty and property, the justices of the Old Court did
not get everything picture-perfect. Indeed, if anything
they gave too much leeway to state police power by
allowing state regulation in cases in which contracts
could work well, and by their willingness to disallow
employers the assumption-of-risk defense in many
industrial accident cases. But by and large, their
instincts were sound. The modern innovations in
industrialization in no way required the abandonment
of the old common-law rules so long as free entry was
allowed on both sides of labor and product markets.
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Progressives were wrong to focus on the size of an
individual firm, wrongly perceiving large size as giving
the employer the upper hand. They ignored alterna-
tive sources of employment, which created the upward
pressure on wages that was observed in this period.
To the Old Court dealing with matters of personal
liberty, only tortious harm and monopoly were appro-
priate subjects of regulation. The substantive commit-
ment to competition that received erratic affirmation
under the Commerce Clause received fuller protection
here as the Court blocked states that intruded on
competitive markets by restricting liberty and prop-
erty rights.
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The Progressives took dead aim at many of the key
decisions of the Old Court. To put the tension in

perspective, it is critical to remember that no justice
of the Supreme Court has ever held that all forms of
state regulation are unconstitutional. In some areas,
such as nuisance-prevention, there was little differ-
ence between the two sides, so the acid tests came
elsewhere, chiefly in those areas in which Progressives
attacked the two doctrines that most limited the scope
of government power—federalism, on one hand, and
the protection of individual liberty and private prop-
erty, on the other. Although they ultimately prevailed
on both fronts, they and their ideas come out second
best as an intellectual matter. However grandly their
rhetoric spoke about the need for sensible government
intervention in response to changed conditions, the
bottom line, sadly, was always the same: replace com-
petitive processes, by hook or by crook, with state-
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run cartels. As before, I will begin with the federalism
issues and then move on to the regulation of eco-
nomic behavior.

A. Federalism Revisited

As shown earlier, the Commerce Clause, on its
terms, does not require Congress to adopt only those
forms of regulation that advance the operation of
competitive markets. But within the traditional sys-
tem, the authority of Congress to impose cartel-like
arrangements on various industries was limited by the
reach of Congress’s power under the clause. Even
when purely local commerce within any given state
was in direct competition with interstate activity, the
inability of the federal government under Gibbons v.
Ogden to reach that commerce allowed for a certain
welcome level of competitiveness within the joints.88

It was just this escape from federal regulation that
spurred the Progressives to expand the scope of the
Commerce Clause.

The initial expansion took place with the railroads,
which operated as a complex network industry. The
Interstate Commerce Act of 1887 respected the tradi-
tional limitations of the clause by regulating rates only
on interstate runs.89 But in The Shreveport Rate Cases,
the Interstate Commerce Commission—acting
beyond the scope of the statute, no less—took the
position that the Commerce Clause allowed it to
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regulate intrastate lines that were in direct competi-
tion with interstate lines.90 In agreeing with this con-
clusion, the Court crossed the line between force and
competition that is so critical to classical liberal theory.
As early as 1838, in United States v. Coombs, the
Supreme Court adopted a ‘‘protective’’ principle for
interstate commerce that allowed Congress to pass
laws that protected ships in navigable waters, subject
to the federal maritime power, from criminal attacks
launched within the states.91 Justice Story justified the
statute on the ground that the Commerce Clause
‘‘extends to such acts, done on land, which interfere
with, obstruct, or prevent the due exercise of the power
to regulate commerce and navigation with foreign
nations, and among the states.’’92 Coombs resonates
with the classical liberal position because protection
against force is one of the prime functions of govern-
ment. It would be difficult to maintain federal control
over interstate commerce unless this power was recog-
nized in the federal government, which is why no
one on either side of the intellectual divide has ever
complained about that decision.

Yet there is in this, as in so many other areas, a
vast difference between protection and protectionism,
where the latter refers exclusively to protection of
established businesses from the loss of their competi-
tive edge. Even here a further refinement is needed,
because the tort of unfair competition works within
classical liberal lines when the ‘‘unfairness’’ in the
competition comes from false statements a defendant
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makes about the products of a plaintiff competitor,93

or, even more egregiously, from disruption of his
channels of distribution by the threat or use of force.94

But the term ‘‘unfair’’ is sufficiently pliable that it can
be easily unmoored from its connections to classical
liberal theory to cover loss because competitors offer
superior goods, lower prices, better terms, or some
combination of those.

That form of competition was at stake in The
Shreveport Rate Cases, where the lower rates charged
by in-state carriers sparked the Interstate Commerce
Commission into action. There is no question that
the configuration of railroad lines could easily create
local monopoly situations. The demand would sup-
port only one line between, say, Omaha and Des
Moines, but many lines between San Francisco and
Chicago. Thus, a shipper who went from one end
point to the other had the ability to reduce rates by
playing off one carrier against the next. But only one
of those lines might run through Omaha, putting
shippers from that location at a huge disadvantage
because of their inability to find alternative routes.
The upshot is that stiff competition in the long-haul
market could lead to an inversion of prices so that
more is paid for a short haul (where there is no compe-
tition) than for the long haul of which the short haul
is a part. Clearly, this odd rate structure cannot be
the result of cost-based pricing as occurs in ordinary
competitive markets. It arises only from the monopoly
power over the shorter route. One purpose of the
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original Interstate Commerce Act was to limit the
power of railroads to charge high rates on short hauls
by decreeing that these short-haul rates had to be
lower than the long-haul rates of which they were
a part.95

But the complex interactions in railroad rates
involved more than the long-haul, short-haul problem
addressed by the original Interstate Commerce Act.
Interstate lines could also be subject to competition
from rails located entirely within one state. The
Shreveport Rate Cases presented just that situation.
Many towns in east Texas were served from both
Shreveport and Dallas, and the interstate rates were
higher than those within the state. In his decision in
the cases the proposition that Justice Hughes rejected
was that ‘‘Congress is impotent to control the intra-
state charges of an interstate carrier even to the extent
necessary to prevent injurious discrimination against
interstate traffic’’ in the form of lower rates. He con-
cluded as follows:

Congress is empowered to regulate,—that is, to pro-
vide the law for the government of interstate commerce;
to enact ‘all appropriate legislation’ for its ‘protection
and advancement’; to adopt measures ‘to promote its
growth and insure its safety’; ‘to foster, protect, control
and restrain.’ Its authority, extending to these interstate
carriers as instruments of interstate commerce, necessar-
ily embraces the right to control their operations in all
matters having such a close and substantial relation to
interstate traffic that the control is essential or appro-
priate to the security of that traffic, to the efficiency of
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the interstate service, and to the maintenance of condi-
tions under which interstate commerce may be con-
ducted upon fair terms and without molestation or hin-
drance. As it is competent for Congress to legislate to
these ends, unquestionably it may seek their attainment
by requiring that the agencies of interstate commerce
shall not be used in such manner as to cripple, retard
or destroy it.96

The clear implication of this passage is that local
competition can be suppressed insofar as it is necessary
to preserve the desired rate structure for the interstate
traffic. The danger of this position is apparent, for
one way to check the advancement of monopoly
power, here of the interstate line, is to insulate poten-
tial local competition from the national regulatory
structure. The factual issue in The Shreveport Rate
Cases was complicated because local Texas rates were
in fact subject to regulation by the Texas Railroad
Commission. But just as it is wise to have two firms
work in competition with each other, so too is it
wise to force two regulatory commissions to work
in competition with each other, for the system that
authorizes the lower rates will be more likely to garner
the larger fraction of the traffic. There is no doubt that
the anticompetitive side of Gibbons showed through in
The Shreveport Rate Cases. The key move in Shreveport
was to commandeer the very broad definition of
‘‘injury’’ and ‘‘harm’’—which now covered competitive
losses—to expand the scope of the Commerce Clause
so that the purely interior traffic of any state was no
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longer beyond the reach of federal power. The upshot
was that the federal power now gobbled up huge
portions of the transportation grid that once lay
beyond it.

Nor did the expansion of congressional control over
interstate commerce stop there. Only a decade later,
the Court removed the requirement that there be
competition between the local railroad and some
interstate runs. The Transportation Act of 192097

authorized comprehensive rate regulation over the
entire railroad system, and its power was duly sus-
tained by the Supreme Court in Wisconsin Railroad
Commission v. Chicago, Burlington & Quincy Rail-
road.98 The linkage between the expanded reading of
the Commerce Clause and the extension of govern-
ment monopoly to the intrastate competition seems
complete in the railroad cases.

The same pattern came up in connection with
another of the critical pre-1937 Commerce Clause
cases, only here the outcome was rather different. In
Hammer v. Dagenhart, the Court by a narrow 5-to-4
vote rebuffed the efforts of the United States to lever-
age its admitted power to regulate interstate com-
merce to reach matters of local manufacturing, which
at that time were subject only to state regulation
according to a principle in no way questioned by The
Shreveport Rate Cases.99 The statutory strategy was to
choke off from national and foreign markets all goods
made by firms that used, or whose affiliates used,
labor of children below the age of 14. This statute
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put before ordinary firms this grim choice: if you want
to ship goods and services beyond state lines, you
have to comply with federal guidelines on child labor,
not the lower age minimums of your home state (age
12 in North Carolina, where Hammer originated).
What Congress could do with one problem, it could
do, of course, in response to any other. The same
strategy could thus be used to impose federal directives
on maximum hours, minimum wages, unionization,
or the like. Some firms might resist these impositions
by forgoing access to national and international mar-
kets, but these would be a hearty few. Most firms
could not face the ruinous losses of their out-of-state
markets to obtain some marginal gain from using
child labor, especially if other firms capitulated to the
federal mandate.

In one sense, Hammer seems easy: if the power to
regulate interstate commerce is broad and plenary,
then this statute falls within it, even if it frustrates
rather than facilitates interstate commerce. After all,
the ‘‘only’’ thing that the statute threatens is to keep
goods out of interstate commerce. Justice Holmes
took this position in dissent on the ground that what-
ever fell into interstate commerce could be reached
by the federal government no matter what the govern-
ment’s ulterior motive.100 That view was rejected by a
five-member majority of the Court, speaking through
Justice Day, which saw in the proposal a scheme to
undermine the structural separation the Constitution
established between local and national regulation. The

59



how progressives rewrote the constitution

federal squeeze would override any independent state
police-power regulation to the contrary, thereby
undermining any competitive pressures between
states.

For our purposes, what is important in Hammer is
the light it sheds on the general principle of competi-
tion between states as a means to choose the optimal
level of regulation and, I will add, taxation. The ability
of firms to relocate across state lines limits the possi-
bility of high rates of state taxation. Many states have
removed their inheritance taxes, for example, because
older citizens relocated into low-taxation states. Just
as the ability to quit disciplines the firm, so the exit
right helps discipline the appetite of state govern-
ments. The famous Tiebout hypothesis states that
competition between local governments allows ordi-
nary citizens to sort themselves into those communi-
ties that supply the public amenities that best suit their
own particular needs.101 High taxes and oppressive
regulation send a strong signal to those who can relo-
cate elsewhere. The situation is not perfect: owners
of land cannot migrate to another jurisdiction with
their land, which is why zoning laws can both expro-
priate wealth and exert such great influence over land-
use patterns. And in some cases, states may fight back
by imposing taxes on firms that seek to exit, which
has been the unhappy fate of some insurance compa-
nies that have sought to withdraw from business
in states that have imposed stringent forms of rate
regulation.102
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This Tiebout phenomenon was very much at work
in the child-labor cases. The federal government’s
argument advanced by John W. Davis, a noted lawyer
who 38 years later was to represent the states in Brown
v. Board of Education,103 took the position that state
competition was an evil because it meant that the
states with the most lenient child labor laws would
be able to prevail over those with more restrictive
laws.104 The point is true, but the hard question is,
why condemn the result? Here the argument has to
be that child labor laws are needed in order to prevent
parents from abusing their offspring. On this view,
weak laws should be construed as a license to commit
neglect and abuse, so that more stringent standards
become an urgent necessity. But that judgment pre-
supposes that most parents of limited means will place
their own interests above those of their children, when
the safer assumption is that parents will trade off their
own interests with those of their children, typically
enduring great personal sacrifice to help ensure that
their children lead better lives. On this view, parents
whose children engage in child labor are making the
best of a bad situation. If so, then the alternative to
child labor is not a life of education or leisure for the
young. It could be begging, prostitution, or back-
breaking work in the informal economy, without the
benefit of any legal protection at all.

There is, in other words, no reason to posit, as the
Progressives did, that state child labor laws represent
a race to the bottom, which would be the case if state
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law insulated firms located within state borders from
suits for pollution brought by persons injured in their
person or property. On this score, the historical evi-
dence cuts against Progressives, for they have no
explanation as to why the percentage of children in
the workforce declined consistently throughout the
period before federal regulation of child labor. The
simple explanation is that increased productivity
meant that parents could now afford to invest more
in forming the human capital of their children via
education. The gains from child labor diminished in
comparison with its costs. The theories of Adam
Smith work rather well.

Unfortunately, no argument that stresses the slow
but steady improvement could slow down the Pro-
gressive challenge, so long as one child of tender
age continued to work. The Progressives championed
child labor laws, and made Hammer one of their key
targets. Writing in The New Republic, Felix Frank-
furter concluded, without analysis, that Justice
Holmes’s dissent ‘‘had never been answered,’’ but then
correctly added that, if Hammer were rightly decided
on federalism grounds, a tax on the shipment of goods
in interstate commerce—intended to end child labor
everywhere—had to suffer the same fate as the total
prohibition in Hammer,105 which is exactly what hap-
pened in the Child Labor Tax Case decided in 1922.106

Yet once again Frankfurter could not resist the oppor-
tunity to criticize the Old Court because of excessive
reliance ‘‘on eighteenth century conceptions of ‘liberty’
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and ‘equality.’’’107 For him, the unproblematic case for
the child labor laws left only the instrumental ques-
tion: was it better to go for a constitutional amend-
ment or better to seek to strengthen the state laws—
his preferred alternative—notwithstanding the com-
petitive dynamic that worked against any state effort
to toughen its child labor laws.

The importance of competitive federalism was
brought into greater relief in the New Deal period
when the Court was faced with major federal efforts
to organize various markets, often under the banner
of ‘‘fair’’ competition. The efforts were in one sense
supremely misguided because they misunderstood the
source of the difficulties that faced the United States
during the 1930s, when much of the nation’s misery
was self-inflicted through two means. First, the pas-
sage in 1930 of the Smoot-Hawley tariff (a decidedly
Republican confection) blocked needed imports and
precipitated a round of retaliatory tariffs that only
made basic matters worse.108 Second, the sharp defla-
tion in the currency played havoc with existing con-
tracts, most notably with long-term loans, which now
required the borrowers to pay back far more in real
terms than they had received in the first instance. (If
50 cents will buy what once took a dollar, the borrower
who owes $100 has to pay back in real terms the
equivalent of $200.) Those two sources of dislocation
could not be stopped by introducing codes of ‘‘fair’’
competition that set specific price and quality stan-
dards for various kinds of goods. Such codes offered
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some protection to the retailers in certain trades by
setting minimum prices. But the uncertainty that was
eliminated for one class of preferred traders was not
a systematic reduction in uncertainty. It only made
other merchants and traders shoulder the added mar-
ket uncertainty.

Examples of the efforts to organize markets were
the ‘‘codes of fair competition’’ that were introduced
under the National Industrial Recovery Act109 and
developed by various boards. One such code was at
issue in A.L.A. Schechter Poultry Corp. v. United
States,110 the Live Poultry Code for the New York
area, which included provisions that guaranteed the
40-hour maximum workweek, a minimum wage, a
prohibition on child labor, and the right of collective
bargaining for butchers and other workers. The pro-
visions applied to the slaughterhouse operators who
took possession of the goods after they had been
shipped in interstate commerce. Within 24 hours,
those operators in turn routinely shipped their meat
products in separate transactions to local butchers
for sale in the consumer market. Among the trade
restrictions in the local codes was a provision that
required a given slaughterhouse to purchase an entire
run of poultry, including any sick poultry. None of
those provisions makes the slightest sense from an
economic perspective, and indeed the requirement to
accept sick birds could easily be regarded as removing
one important check for consumer safety. Chief Jus-
tice Hughes struck down this code on the ground
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that it regulated the movement of meat and poultry
after they had left interstate commerce. He noted that
the chickens had been shipped in from out of state,
but responded, so what? ‘‘When defendants had made
their purchases, whether at the West Washington
Market in New York City or at the railroad terminals
serving the City, or elsewhere, the poultry was trucked
to their slaughterhouses in Brooklyn for local disposi-
tion. The interstate transactions in relation to that
poultry then ended.’’111 An intrastate movement of
goods followed an interstate movement of goods. In
effect the poultry became indistinguishable from any
other goods on the local roads.

The key question is why this simple line of argu-
ment might be thought so naive. The position is no
more complex than one that holds that individuals
are in local commerce when they take cabs or trains to
and from the airport. They enter interstate commerce
when they enter the airport and return to local com-
merce when they leave. The transitions here are no
more complicated than going from a home or business
to a public sidewalk or street: we have all done it and
survived. ‘‘Before,’’ ‘‘during,’’ and ‘‘after’’ are concepts
that we can all get our heads around. And, they allow
for the articulation of the relatively clear lines of
responsibility so central to any sound administration
of a two-tiered jurisdictional system. This sensible
view of the subject did not stop federal regulation of
food products as they wound their way through the
interstate distribution system, but it did work wonders
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in stopping the larger manifestations of federal power
over the entire process.

Yet the Schechter accommodation would not last,
for as political pressures got stronger, the Court went
to great pains to conclude in 1937 that the conception
of commerce derived from Gibbons, which proved
viable in 1935, no longer met the modern conditions
of 1937. Here, the integrated nature of the economy
led the Court, again speaking through Chief Justice
Hughes in NLRB v. Jones & Laughlin Steel Corp.,112

to uphold the National Labor Relations Act against
a constitutional challenge that it lay outside the scope
of Congress’s federal power to regulate interstate com-
merce. The labor statutes required an employer to
negotiate in good faith with a union that was able to
secure a majority vote among the members of some
administratively determined bargaining group. Yet,
no one could claim that any of those transactions took
place ‘‘in’’ interstate commerce. The older conceptual
scheme did not collapse of its own weight. All that
really happened was that several justices lost faith in
it, without being able to show where it broke down.

The same ruthless reading of the Commerce Clause
took place in connection with agricultural arrange-
ments, which are also amenable to state regulation.
Here, the great ambition of the New Deal was to set
and maintain prices for farmers well above the world
level in order to protect the ‘‘right’’ of farmers to farm
on terms they found congenial or, to be precise, to
keep the domestic price of wheat at $1.16 per bushel
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when the world price was $0.40.113 It is hard today to
recall the Herculean effort that was needed then to
keep the domestic prices of agricultural products far
above world prices. To be sure, the ability to regulate
the prices at which goods could be shipped in inter-
state or international traffic gave the United States a
head start on this program of aggressive subsidies.
But the foodstuffs that could not be shipped in inter-
national or interstate commerce could be shipped in
intrastate commerce. This source of supplies would
therefore undercut any effort by the United States to
keep prices high. So the effort had to be made to
make sure that other outlets for sale or use did not
upset the grand plan. In United States v. Wrightwood
Dairy Co., decided in 1942, the Court took the first
step and held that Congress could restrict the sale of
dairy products in intrastate commerce because of the
obvious effect that the sales would have on the price
of goods in interstate commerce.114

Yet once again it is clear that even this strategy
will not suffice against the countermeasures available
to those intent on beating the system. After all, if
the price for foodstuffs is kept artificially high by
restricting the quantities available for sale, then it pays
to consume any expanded output that is worth more
than it costs to produce. So, Roscoe Filburn adopted
just that strategy, which put him on a collision course
with the Department of Agriculture that resulted in
the decisive confrontation of Wickard v. Filburn,115 also
handed down in 1942. The Agricultural Adjustment

67



how progressives rewrote the constitution

Act of 1938 limited the amount of crops that all farmers
could grow in order to limit the output and raise the
price of that which remained. Filburn produced twice
the allowable number of bushels and was duly fined
$0.49 for each of the unsold 239 bushels that were
produced (for his own use) over the federal quota.
He protested the fine on the ground that the Depart-
ment of Agriculture had the power to regulate only
distribution, not production. But the integrated
nature of the overall market led Justice Jackson, pre-
viously Roosevelt’s attorney general, to extend the
heated logic of Wrightwood Dairy Co. one step further,
so that Filburn’s act of feeding grain to his cows
became subject to Congress’s power to regulate com-
merce with foreign nations and among the several
states.

No one can doubt the extensive economic interde-
pendence between local and national markets. Such
had doubtless been the case, albeit on a reduced scale,
from the founding of the Republic—the Roman
Republic, that is. Yet if these effects are, and always
were, self-evident, the desirability of Wrightwood

Dairy and Wickard requires further analysis. Why
should any court want to extend the scope of the
commerce power beyond where Chief Justice Mar-
shall had left it in order to expand a nationwide cartel,
especially at a time when Thurman Arnold116 was
engaged in a hyperactive program of trust-busting
that could only be justified (but certainly not in all
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its details) on the ground that competition was prefer-
able to monopoly for reasons long familiar to econo-
mists?

One set of explanations is that this was not really
an expansion of the Commerce Clause at all. Rather,
the argument was that this was simply a return to the
grand wisdom of Gibbons where the rationale behind
the case was said to be far broader than the actual
holding. Justice Jackson certainly took that line in
Wickard, when he claimed that Chief Justice Marshall
‘‘described the federal commerce power with a breadth
never yet exceeded.’’117 One pillar for that argument
is that Marshall described the power as ‘‘plenary,’’
which it was, but only in the domain to which it
extended.118 At this point Justice Jackson took a page
from the prose of Chief Justice Stone in Wrightwood
Dairy, which noted that the commerce power
‘‘extends to those activities intrastate which so affect
interstate commerce’’ as to make their regulation an
appropriate use of the commerce power.119

Chief Justice Marshall had used similar words, but
with an entirely different import from that attributed
to him here. He did not speak of how far the com-
merce power ‘‘extends,’’ but said the exact opposite:
‘‘Comprehensive as the word ‘among’ is, it may very
properly be restricted to that commerce which concerns
more States than one.’’120 His entire point was that
some commerce was exclusively intrastate, and thus
beyond the power of Congress to regulate. Moreover,
he had no intention whatsoever of claiming that any
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manufacturing or agriculture was covered by the
power. All of that is sheer modern invention.

The same can be said of yet another effort to prop
up the rickety intellectual foundations of Wrightwood
Dairy and Wickard. That effort is an appeal to the
Necessary and Proper Clause, which is less expansive
than is commonly supposed. As drafted, the clause
confers on Congress the power ‘‘to make all Laws
which shall be necessary and proper for carrying into
Execution the foregoing Powers, and all other Powers
vested by this Constitution in the Government of
the United States, or in any Department or Officer
thereof.’’121 Justice Jackson in Wickard briefly invokes
the clause as an additional ground for a broad reading,
but never analyzes either its text or the Marshall opin-
ion.122 Both cut clearly against the Jackson view.

The clause does not confer any new functions on
Congress, but only makes sure that Congress has
the means necessary and proper for carrying out the
powers or ends authorized to it under some other
clause. There is complete and total power over ship-
ments in interstate commerce even if one does not
regulate agricultural produce at its source. There has
long been some uneasiness over whether Congress’s
power of ‘‘regulation’’ includes the ability to ‘‘prohibit’’
all goods of a certain type from entering into interstate
commerce. It took the 5-to-4 decision in Champion
v. Ames to uphold the power of Congress to keep
lottery tickets out of interstate commerce even though
they caused no damage to anyone while en route.123
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But no one at the time supposed that this decision
allowed Congress to regulate the manufacture of those
tickets or even their local use. The same limitation
to the Necessary and Proper Clause applied here.
There is no need to regulate production or consump-
tion to have plenary power over transportation.

The precedents cut the same way. The common
view holds that Marshall gave an expansive reading
of the Necessary and Proper Clause in McCulloch v.
Maryland.124 Instead of asking first whether a measure
was necessary, and then if it were proper, he collapsed
the two terms into the single word ‘‘appropriate,’’
which surely expanded their meaning. But less well
recognized is that Marshall did not use his overblown
definition of necessary and proper at any point in
Gibbons. His reference to the clause in Gibbons takes
an entirely different line. There he says that ‘‘this
limitation on the means which may be used, is not
extended to the powers which are conferred.’’125 This
view makes it clear that the clause does not deal with
the ends of congressional power, such that the Neces-
sary and Proper Clause could extend the objects that
were subject to congressional power. What he was
anxious to do was show that any limitation that the
clause placed on the means open to Congress did not
matter in this case, which was concerned solely with
ends. That view has to be correct, because any broad
reading of the Necessary and Proper Clause—one that
expands the ends Congress may pursue—makes point-
less the entire system of enumerated powers of which
the Necessary and Proper Clause is the last.
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The textual and historical arguments, then, lay bare
the claim that the Progressive reading of the Com-
merce Clause only returned us to the original Eden.
So, we are back to the question: why move heaven
and Earth to invent an imaginary Eden so that Con-
gress could ensure the higher prices and restricted
output characteristic of cartels? Note the inconsistent
policies. Under the antitrust laws, the United States
was prepared to spend public resources in order to
forestall the creation of private monopolies and cartels
(often overshooting in the process because of the gov-
ernment’s failure to understand the procompetitive
nature of certain practices, such as many tie-ins or
exclusive dealing contracts). It then becomes passing
strange that the federal government should also be
prepared to expend public resources to create and
maintain cartels. Make no mistake about it, most
farmers were quite happy to yield to these general
restrictions because they were the beneficiaries of the
higher prices that the program generated for them at
public expense.

Unfortunately, the Progressive intellectuals–
turned–New Dealers did not have that excuse. Their
mission was always to operate in the public interest.
Yet their tunnel vision let them focus their attention
exclusively on the beneficiaries of their programs, be
they union members or farmers, while taking no note
of the adverse effects that their programs had on the
parties excluded from the market or forced to pay the
higher prices that government policies maintained.

72



The Progressive Era

The manifest irony here is that the same intellectuals
who attacked the members of the Old Court because
of their narrow and prescientific point of view were
guilty of a massive disregard of the basic established
principles of economics that were well known to
Adam Smith and David Ricardo. Those principles
were trampled by the mercantilist impulses of the day.
No judgment about social welfare can be made simply
by celebrating the gains to one preferred group. A
complete social analysis must look at all the effects,
negative and positive. Any program that works like
a cartel makes sure that one group gets a larger share
of a smaller pie from which it may profit in the long
run (although long-term profitability could easily be
impaired as others seek to evade legal restrictions).
But the situation is always a double disaster for those
individuals whom regulation leaves with a smaller
share of a smaller pie.

The decisive criticism of the Progressive program,
then, does not depend on any exaggerated sense of
individualism—of the 18th century or of more modern
vintage. It depends on an overall programmatic cri-
tique that examines the effect that policy initiatives
have on the full range of relevant parties. The only
programs that should survive are those that produce
some net social improvement. Accordingly, there is
no good sense in saying that one bad program justifies
a second, any more than there is in insisting on making
a second hole in the bottom of a boat instead of
patching the first. Yet that is what happened under
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the Progressive regime where one bad turn justified
a second. The workers whom the Progressives reflex-
ively supported on matters of employment suffered
under the agricultural regimes imposed to benefit
dairy and wheat farmers, just as those farmers suffered
from the legal regime that the Progressives adopted
for labor unions. Neither error cancels out the other.
Rather, the two errors compound each other. The
intellectuals who scoffed at Adam Smith and his
archaic conceptions of liberty fell into the timeless
traps about which he so eloquently warned.

The Court’s Commerce Clause jurisprudence thus
represents a dubious textual reading for an antisocial
political end. The language of the clause is contorted
so ‘‘commerce’’ now includes the home consumption
that everyone took to be its verbal opposite. Politically,
this tour-de-force of constitutional interpretation was
justified by an ostensible social need to inject the
federal government into problems too big to be left
to the states. But so long as market liberalization is
the path toward a rational agricultural and labor pol-
icy, the Progressive vision of American constitutional-
ism continues to prop up the most dubious of federal
institutions.

To be sure, since 1995 the Supreme Court under
the leadership of the late Chief Justice Rehnquist has
beat a modest retreat from the commerce power’s
high-water mark. A bare majority of the Court has
even purported to return to the fundamentals of the
Commerce Clause by stressing the distinction
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between a Constitution with few and enumerated
powers and one that gives the national government
full sway over all human activities. Writing first in
United States v. Lopez,126 and thereafter in United

States v. Morrison,127 Chief Justice Rehnquist reiter-
ated every sound general proposition about original
constitutional structure and purpose. But, neither
decision has done anything to unravel the Progressive
vision that was so wholeheartedly embraced in Wick-

ard. Rather, both cases nibbled about the edges of
federal constitutional law to remove the textual
embarrassment that comes from being unable to find
any local activity that lies outside the capacious folds
of the Commerce Clause. In Lopez, the Court struck
down the Gun-Free School Zones Act of 1990 that
made it a federal criminal offense ‘‘for any individual
knowingly to possess a firearm at a place that the
individual knows, or has reasonable cause to believe,
is a school zone’’128—that is, to possess a firearm within
1,000 feet of a school. Little of substance changed
because a Texas law covered similar ground. Likewise,
in Morrison the Court struck down a provision of the
Violence Against Women Act, which made it, in
essence, a federal crime to commit a dormitory rape—
conduct that again was manifestly illegal under
state law.

Unfortunately, Rehnquist’s limiting principle,
which was expressly and repeatedly affirmed, has had
the perverse effect of solidifying the cartel-friendly
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logic of Wickard. Guns near schools and sexual vio-
lence in dormitories are said to fall outside the scope
of the federal commerce power because they are fun-
damentally ‘‘noneconomic’’ in character—and, in
addition, do not have, to invoke the standard phrase,
any ‘‘substantial effect’’ on interstate commerce. By
contrast, the agricultural regulation in Wickard was
said to fall within the commerce power because the
local activities regulated had a ‘‘substantial effect’’ on
interstate commerce, even if they were not part of it.

The argument does not cut it. To be sure, the
language of ‘‘substantial effect’’ had some sensible role
to play in Commerce Clause cases even before the
New Deal revolution. It was used to allow the antitrust
laws to reach nationwide price fixing by corporations
that did business in several states; as noted above,
that represents a sensible extension of the original
Gibbons rule that in no way invited or required the
further inference that manufacturing or agriculture
was uniformly subject to federal regulatory power.129

That test is also used today as a shield under the foreign
Commerce Clause to protect American consumers
against foreign cartels that intend to, and do, rig our
domestic markets.130 But the foreign commerce power
is also invoked as a sword under the 1918 Webb Pomer-
ene Act, a national disgrace, to allow the United States
to rig the price of American exports in international
markets.131 That line between manufacturing and anti-
trust seems clear enough and was maintained without
difficulty in the pre-1937 period. Our Commerce
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Clause is itself quite imperfect. But the Progressive
vision of the Constitution has only made it worse.

B. Individual Rights

The second half of the argument requires us to
recanvass the individual rights issues previously
addressed by the Old Court that involved the doctrine
of businesses ‘‘affected with the public interest,’’ the
antitrust laws, the controversy that surrounded wage-
and-hour laws, and the entire question of labor
unions, plus a new element that had not been much
at issue in the Old Court—the protection of civil
liberties in areas of speech and religion against novel
forms of government action. On balance, the verdict
is decidedly negative, as the penchant in favor of state
monopolies and cartels that drove the Progressive
decisions on federal powers often carried over to that
area. The Old Court’s mixture of broad liberties and
limited police power works far better, and the Pro-
gressives come out best on the few occasions when
they couch their arguments in an intellectual frame-
work they generally discarded.

1
Affected with the Public Interest

One of the first major casualties of the Progressive
revolution was the traditional rule that allowed price
regulation only in those industries that were in some
sense ‘‘affected with the public interest.’’ Before the
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Progressive era, the doctrine was largely but not exclu-
sively tied to the regulation of natural monopolies.
But the turmoil that arose during the 1930s led to the
emphatic rejection of this doctrine in the pre-1937
decision of Nebbia v. New York.132 At issue in that
case was a minimum-price regulation that required
all retail outlets in New York State to charge at least
$0.09 for a quart of milk but did not in any way
guarantee minimum rates to dairy farmers who bore
the brunt of the excess capacity. Nebbia’s criminal act
was to sell milk for below the statutory minimum
rate. The Court upheld the statute by expressing its
agnosticism between competition and state monopoly
as a way of doing business. Justice Owen J. Roberts
first confessed his general ‘‘incompetence’’ to pass on
the ‘‘wisdom’’ of various economic matters, and then
demonstrated the truth of that proposition by offering
this rationale to prop up the dairy cartel:

The lawmaking bodies have in the past endeavored
to promote free competition by laws aimed at trusts and
monopolies. The consequent interference with private
property and freedom of contract has not availed with
the courts to set these enactments aside as denying due
process. Where the public interest was deemed to require
the fixing of minimum prices, that expedient has been
sustained. If the lawmaking body concludes that an
industry’s practices make unrestricted competition an
inadequate safeguard of the consumer’s interests, pro-
duce waste harmful to the public, threaten ultimately to
cut off the supply of a commodity needed by the public,
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or portend the destruction of the industry itself, then
any appropriate statutes passed in an honest effort to
correct those threats may not be set aside because the
new regulations fix prices reasonably deemed by the
legislature to be fair to those engaged in the industry
and to the consuming public.133

This brief passage has all the buzzwords about
destructive competition and harm to consumers. In
one of its inevitable findings, the legislature also noted
that its new regime was supposed to eliminate a ‘‘men-
ace to the public health,’’134 which could be said equally
of any monopoly. But what it lacks is even the feeblest
effort to explain how legislatures can determine a
‘‘fair’’ price for various commodities by principles that
they are unable to announce or to explain to the
courts. It is hard to see what set of circumstances
would lead to the conclusion that courts should be
indifferent to the creation or elimination of monopoly.
The great vice here is that the legislature could not
think of any reason to allow any dairy business to fail,
so it turned cartwheels to make sure that others bore
the brunt of this excess capacity. There is much that
can be said against Justice McReynolds generally,
including his willingness to go along with the prosecu-
tions of Schenck, Abrams, and, especially, Eugene Debs
in the aftermath of the First World War.135 But those
criticisms should not deflect attention from the sound-
ness of his dissent in Nebbia, where in colorful lan-
guage he rightly castigates the majority for failing to
see that contracts normally result in mutual gain. ‘‘To
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him with less than 9 cents [this statute] says: You
cannot procure a quart of milk from the grocer
although he is anxious to accept what you can pay
and the demands of your household are urgent! A
superabundance; but no child can purchase from a
willing storekeeper below the figure appointed by
three men at headquarters!’’136

Why is this so difficult to understand? Mercifully,
Justice Roberts’s attitude, expressed in his opinion for
the Court in Nebbia, has not carried over to legislative
efforts, draped in similar language, to impose differen-
tial taxes on out-of-state milk in order to discourage
any disruption of the local monopoly power.137 To this
date, we have no explanation of how the same court
that can relentlessly dissect the anticompetitive effects
of overtaxation of foreign business cannot see that
the same perils lurk in local rules that perpetuate
cartels. The common explanation for this distinction
is that the local citizens have better access to and
greater sway over local politics than do outsiders, so
the decision to police federalism issues is consistent
with the more relaxed hand on disputes that are inter-
nal to the states. But that view makes a black-and-
white distinction concerning what is at most a differ-
ence in degree. To be sure, it may be more likely that
out-of-state interests will lose because they cannot
voice their positions. But such a situation means only
that there are fewer occasions in which local individu-
als will bear the brunt of statutes that deprive them
of their liberty of contract.
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There is no reason to rely on predictions of relative
frequency when at the time of litigation the results
are available for all to see. If a local statute prevents
one firm from entering a line of business open to
another, then we can assume that political clout
worked its magic for one insider against another, as
it often does in dairy cases. And, if a state statute
treats outsiders even-handedly with local interests,
there is no occasion for judicial intervention on their
behalf. If local cartels are effectively forestalled by
general rules, then the legislative process will change
for the better, as no local interest will invest in legisla-
tion that cannot survive constitutional challenge.
Stated otherwise, the same conceptual framework that
works well to sort out cases involving individuals in
different jurisdictions works as well for individuals
within the same jurisdiction, so long as those local
interests are subject to exclusion or differential treat-
ment.

It is also critical to remember that the Progressives
come out second best on their general argument that
on matters of complex economic regulation the courts
do not have the institutional competence to second-
guess the legislature. Right now the Court gives a
hard look at complex legislative schemes that are
attacked on the ground that they are inconsistent with
the dormant commerce clause. It also gives a hard look
at complex systems of taxation that are challenged on
the ground that their extraterritorial effects clash with
the constitutional command that people should not
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be deprived of their property without due process of
law. For example, in American Trucking Associations v.
Scheiner, Justice Stevens struck down a Pennsylvania
truck tax of $36 per axle, imposed on all Pennsylvania
and out-of-state trucks, which did not vary with the
mileage used, and hence with the damage caused to
the local roads.138 Thus, the tax fell disproportionately
on out-of-state vehicles that were less likely to use
Pennsylvania roads, on average, than their local com-
petitors. Justice Stevens defended his conclusion with
an accurate generalization that is worthy of Immanuel
Kant’s categorical imperative: ‘‘the tax must be such
that, if applied in every jurisdiction, there would be
no impermissible interference with free trade.’’139 That
is an accurate reflection of the sophisticated economic
logic that underlies the decision. It asks whether any
new distortions would be introduced into the system
if other states followed the trail that Pennsylvania
blazed. The axle tax would mean that each state would
give its trucks the home court advantage. The errors
would accumulate, not cancel out. The situation
would degenerate into the pattern of retaliation feared
by Chief Justice Marshall and brought into play with
the Smoot-Hawley tariff.

The same kind of economic sophistication is
brought into play when the legislation in question is
challenged under the First Amendment on the ground
that it infringes the freedom of speech or the free
exercise of religion. Again the Court’s jurisprudence
in many instances follows classical liberal lines. Thus,
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typically the Court looks for negative externalities—
incitement to riot, commission of fraud—that justify
government intervention. It also has applied the anti-
trust laws to the press notwithstanding the guarantees
of freedom of speech. If it has the intellectual compe-
tence to work its way through such complex issues,
then why is it utterly unable to apply the identical

conceptual scheme to various forms of government
regulation that are challenged on the grounds that
they interfere with the liberty of contract or take
private property, by way of coercive regulation, with-
out just compensation? There is no theory of institu-
tional competence that posits that the Court has great
economic sophistication when it cares, but none when
it does not. It requires no deep wisdom to see what
is wrong with the legislation that was wrongly sus-
tained in Nebbia. Competence has nothing to do with
the matter. Every day, under the Sherman Act, the
Clayton Act, the Telecommunications Act, and so on
down the line, the Supreme Court routinely analyzes
trade and business practices far more complex than the
pathetic price-fixing scheme in Nebbia. The Court’s
flight to low-level rational basis review based on its
own institutional incompetence lacks any firm intel-
lectual foundation. Quite simply, it is not possible to
marry any conception of limited constitutional gover-
nance with large doses of judicial passivity. The blunt
truth is, the lower the Court’s standard of judicial
review, the weaker its intellectual performance. How
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could hard cases be decided correctly once the stan-
dard of constitutionality allows bad arguments to win,
so long as uttered with a straight face?

2
Antitrust Laws

The Progressive response to the antitrust laws was
to greet the laws in general with enthusiasm but to
subject them to certain restrictions. The most impor-
tant of these, the state action doctrine, reveals once
again the Progressives’ willingness to allow political
institutions to impose state monopolies on competi-
tive industries. Thus, in the watershed case of Parker
v. Brown, the Court created an implied exception
to the Sherman Act that exempted from antitrust
enforcement California’s raisin cartel because it was
organized and maintained by the state.140 The decision
is quite perverse from every angle. The strongest case
for not using the antitrust laws against cartels is that
the administrative costs incurred by enforcement are
not necessary because of the tendency of individual
cartel members to cheat by secretly undercutting the
cartel price in an effort to obtain larger shares. State
cartel enforcement blocks this strategy, making the
cartel more dangerous than ever; thus, federal antitrust
law should apply with extra vigor against these state
operations. Some deference to state activities might
have been appropriate if the operation of the cartel
were confined to California. But here the bulk of
the cartel sales were out-of-state, which meant that
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consumers who did not participate in California’s
political process bore the brunt of its decision. Once
the Commerce Clause reached those antitrust trans-
actions, there was no reason to create an implied
exception in favor of such dubious state policies.

The exemptions to the general antitrust law were
not just implied. They were also express. In that
regard, the most conspicuous portion of the Progres-
sive platform was its deep conviction that the antitrust
law should apply only to ‘‘ordinary’’ businesses, and
not to the Progressives’ two favored constituencies—
farmers and laborers. The point was made crystal clear
in the 1914 modifications of the Clayton Act, which
exempted both labor unions and agricultural (and,
for good measure, horticultural) activities from the
operation of the statute, the former on the ground
that labor is not an article of commerce and the second
largely on the ground that agricultural produce is
somehow immune from the ordinary rules of trade.

The labor of a human being is not a commodity or
article of commerce. Nothing contained in the antitrust
laws shall be construed to forbid the existence and opera-
tion of labor, agricultural, or horticultural organizations,
instituted for the purposes of mutual help, and not hav-
ing capital stock or conducted for profit, or to forbid or
restrain individual members of such organizations from
lawfully carrying out the legitimate objects thereof; nor
shall such organizations, or the members thereof, be held
or construed to be illegal combinations or conspiracies in
restraint of trade, under the antitrust laws.141
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This statute shows all the indelible marks of special
interest legislation, which at the very least leads one
to ask what type of justification could be given in
favor of this monopoly. There is surely no natural
monopoly of the sort found in public utilities and
network industries, which in any event are subject to
explicit forms of rate regulation in which courts walk
the tightrope of balancing the need to control monop-
oly behavior against the risk of rates so low that they
effectively confiscate the investment of the firm’s
shareholders and creditors.142 Nor do labor and
agricultural monopolies create any incentive to pro-
duce new inventions or literary works, which is why
the Constitution contains an explicit authorization
for the federal protection of patents and copyrights,
albeit only for limited terms. Yet no cartel has man-
aged to be the source of any innovation. In some cases,
the traditional labor statutes have been justified on the
ground that they introduce a form of labor organiza-
tion that is more efficient, unlike the common-law
rules outlined above, which refused to require any
system of collective bargaining. That position has
been advanced most notably by Richard Freeman and
James Medoff, who claim that the intervention of a
third-party union creates bargaining efficiencies by
mediating the relationship between the firm and the
worker, which thus improves morale and working
conditions within the firm.143

Yet, the argument is flawed from just about any
angle. As a general theoretical matter, if the firm is
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made better off when its workers are represented in
unions, then why do firms resist unionization so
fiercely? One possibility is that they do not know their
own interests. But if so, then who does? Do, for
example, workers know their interests when asked to
determine, before voting, whether union membership
leaves them better off, net of dues and uncertainty,
than they would have been without union representa-
tion? The willingness of so many workers to sign
yellow-dog contracts suggests that some workers
believe they are not better off with union representa-
tion. Whether one thinks that any of these decisions
is proper from a social perspective is always a fair
question. But it is not acceptable to take a position that
selectively assumes that workers can make intelligent
decisions on whether to accept a union while manage-
ment cannot grasp that it is in its own interest to be
shackled by a union.

Further evidence that unions can hurt the firms
with which they deal comes from one key decision
of the Progressive Era that tested the limits of section
6 of the Clayton Act set out above.144 At issue in
Duplex Printing Press Co. v. Deering was a massive
union-led attack on one firm within the industry that
remained a holdout against unionization.145 Had the
case involved only the firm’s workers, everyone agreed
that section 6 and section 20 of the Clayton Act would
have protected the union from antitrust sanctions.146

But the unions in that case mounted a full-court
press that involved additional pressures on suppliers,
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transport firms, repair shops, customers, and others.
Their motivation was simple. The large printing-press
business had four major firms, three of which had
been unionized. But, two of the unionized firms were
restless and announced that they would terminate
their union deals unless the Duplex firm was also
subject to a union contract.147 Hence the determined
effort to force that last firm to capitulate through
collective refusals to deal, which are paradigmatic vio-
lations of the Sherman Act if not covered by the
antitrust exemptions of the Clayton Act. The question
of statutory construction is quite close, and there was
much to be said for Justice Pitney’s position, expressed
in his majority opinion, that limited the Clayton Act’s
union exemption to workers within a given firm.

If the function of unions is as Freeman and Medoff
describe, the pattern of behavior observed in Duplex
is inexplicable. After all, if unions have a positive
function in improving worker relations, they have no
need to engage in combined activities to improve
their overall market position. Simple cooperation with
individual employers should suffice. On the facts of
Duplex, each of the three unionized firms should have
announced with glee that it was eager to keep on
with union relations because of the competitive
advantage that unionization conferred on them
against the nonunionized firm. Their combined resis-
tance, however, makes clear what is common knowl-
edge in any event. Unions are the most complex of
monopoly organizations. Like ordinary monopolists,
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as sellers of labor, they seek to raise wages and to
lower their overall output to sustain that increase. But
unlike the usual firm, unions face complex issues of
internal governance that lead them to demand special-
ized work rules to protect individual members from
displacement. Those rules are needed to keep the
winning coalition together because unions, unlike
firms, have no capital structure (whereby all workers
own common stock in the enterprise) that transforms
the maximum gain to the union into the maximum
gain for its individual members. The inference seems
inescapable that the exemptions from the antitrust
laws had one and only one function: to preserve and
advance union monopoly power.

3
Labor Regulation

The antitrust issues just discussed offer a useful
segue to the Progressive view of labor regulation,
much of which was developed in reaction to the
Lochner decision on maximum-hour laws and the
decisions in Adair v. United States,148 Coppage v. Kan-
sas,149 and Hitchman Coal & Coke Co. v. Mitchell,150

which dealt with matters of union organization. On
both these fronts, the Progressive predilection for
protectionism and monopolization becomes all too
evident. Here again it is impossible to review all the
cases that sustained various forms of regulation of the
labor market, but it is instructive to examine at least
a few.
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One place to begin is with the well-known decision
of Muller v. Oregon, which sustained the constitution-
ality of a statute that limited only women laundry
workers to a maximum of 10 hours per day.151 The
attack on the statute rested on one simple proposition:
‘‘Women, within the meaning of both the state and
Federal constitutions, are persons and citizens, and
as such are entitled to all the privileges and immunities
therein provided, and are as competent to contract
with reference to their labor as are men.’’152 The deci-
sion upheld the statute, citing the inferiority of women
as a justification for the additional protection the
law provides:

The two sexes differ in structure of body, in the functions
to be performed by each, in the amount of physical
strength, in the capacity for long-continued labor, par-
ticularly when done standing, the influence of vigorous
health upon the future well-being of the race, the self-
reliance which enables one to assert full rights, and in
the capacity to maintain the struggle for subsistence.
This difference justifies a difference in legislation and
upholds that which is designed to compensate for some
of the burdens which rest upon her.153

It is worth noting, of course, that the architect of
the detailed sociological studies used to justify this
differential legislation was none other than Louis
Brandeis, writing strongly within the Progressive tra-
dition. On this issue, it seems clear that the modern
feminist has rightly cast her lot with the libertarian.
Differences in aptitudes and abilities there may well
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be, but this hardly justifies a set of public restrictions
on the occupational choices open to women. The case
resembles Bradwell v. Illinois, which famously took
the position that differences in the physical and men-
tal composition of men and women justified the exclu-
sion of women from the practice of law.154 But the
key point here is not whether these differences do or
do not exist or whether, if they do, their origin is in
nature or nurture. Rather, whatever the differences,
they should in an unregulated market be reflected in
the occupations that men and women take in their
effort to improve their own position. But, to take a
leaf from the antipaternalist position of Lochner that
is so often denigrated, the matter is not really the
business of the state. If a woman finds the work
too stressful, then she can switch to other lines of
employment that better reflect her interests. But the
choice is rightly hers, which she can make even if the
huge majority of women take a different course—so
long, of course, as they can find a willing employer.

Although Brandeis was happy to ply the Court
with a sociological disquisition, that attitude did not
survive, for it is easy to understand the element of
economic protectionism involved in those statutes
under which ‘‘laws justified as protecting women have
been a central means of oppressing them.’’155 It would
be idle to assume that the transformation is complete,
however, because the sex discrimination statutes today
are routinely read to treat women as a protected class,
even though one consequence of this muted form of
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protectionism is to make employers somewhat more
reluctant to hire them in the first place. The classical
liberal position here does far better precisely because
its acceptance of the principle of formal equality
reduces sharply the dangers of protectionism, while
posing no threat, of course, to any program of volun-
tary affirmative action that a firm adopts with respect
to sex or race or, indeed, anything else.

The attitude that proved so receptive to state regu-
lation in Muller reached its apex nearly three decades
later in West Coast Hotel Co. v. Parrish, which in one
sense completed the mission that Muller had started.156

At issue in the case was a violation of a minimum
wage statute that applied only to women. In principle,
West Coast Hotel was distinguishable from Muller on
the ground that hours statutes relate to health because
they concern levels of fatigue. Wage statutes, however,
do not relate to the conditions of employment and
thus look more like ‘‘labor’’ and less like ‘‘health’’
statutes. But, against this doctrinal objection, Chief
Justice Hughes offered two rejoinders, both unsatis-
factory.

First, he noted that ‘‘[t]he Legislature was entitled
to adopt measures to reduce the evils of the ‘sweating
system,’ the exploiting of workers at wages so low as
to be insufficient to meet the bare cost of living, thus
making their very helplessness the occasion of a most
injurious competition.’’157 Once again, exploitation was
presumed rather than demonstrated, and competition
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was understood only as a force that led to the bidding
down of wages, never to their bidding up.

Second, he claimed that ‘‘the denial of a living
wage’’ also ‘‘casts a direct burden for [women’s] sup-
port upon the community.’’158 The definition of a living
wage is not supplied, and the presumed dislocations
never demonstrated. Nor does the argument inquire
into any of the increased burdens that might fall on
the community if other effects of minimum wage
laws are taken into account: the dismissal of some
employees, the reconfiguration of employees’ working
hours and conditions in ways that make it more diffi-
cult for them to care for their families at home, and
the inability to land an initial job from which orderly
advancement is possible. But for all Chief Justice
Hughes’s efforts, West Coast Hotel no longer repre-
sents the law today insofar is it carves out a special
place for women. The ostensible solicitude for the
position of women is subject to the same objection
that may be lodged against the statute in Muller: it
excludes women from jobs they would prefer to take
relative to any other available.

The wages and hours legislation was not, of course,
the only arena in which the Old Court was forced to
give ground. Most critically, the cause of collective
bargaining that had been resisted by the Old Court
slowly gained ground through the passage of both
the Norris-LaGuardia Act in March 1932 and the
National Labor Relations Act of 1935, each of which
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operated from the fundamental premises of the Pro-
gressive worldview, which accorded the entire practice
well-nigh mystical power. Felix Frankfurter defended
the cause as follows in the pages of the Yale Review:

‘‘Collective bargaining’’ is the starting point of the solu-
tion and not the solution itself. This principle must, of
course, receive ungrudging acceptance. It is nothing but
belated recognition of economic facts—that the era of
romantic individualism is no more. These are not days
of Hans Sachs, the village cobbler and artist, man and
meistersinger. We are confronted with mass production
and mass producers; the individual, in his industrial
relations, but a cog in the great collectivity. The collec-
tivity must be represented and must be allowed to choose
its representatives. And it is through the collectivity,
through enlisting its will and its wisdom, that the neces-
sary increase in production alone will come. Needless
energy is wasted, precious time is lost, precious feelings
are diverted and disturbed by the necessity of fighting for
the acceptance of the principle of collective bargaining
instead of working out the means and methods of its
application.159

The statement repeats all the standard economic
errors. It assumes that size matters more than market
structure and that wages bear little relationship to
productivity. Yet it forgets that wages rose and hours
fell considerably under the legal regime that Frank-
furter so disliked. And worst of all, it wants a blank
check from the very firms and individuals who are
sure to lose both flexibility and profitability under the
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labor scheme that he endorses, whose particulars he
cannot specify. That system, however, was adopted
under the National Labor Relations Act of 1935, whose
statement of purposes posited a false relationship
between increased productivity and increased union-
ization.160 The key finding reads:

The inequality of bargaining power between employees
who do not possess full freedom of association or actual
liberty of contract, and employers who are organized in
the corporate or other forms of ownership association
substantially burdens and affects the flow of commerce,
and tends to aggravate recurrent business depressions,
by depressing wage rates and the purchasing power of
wage earners in industry and by preventing the stabiliza-
tion of competitive wage rates and working conditions
within and between industries.161

It is difficult to know where to begin in deconstruct-
ing a provision that animates our labor law to this
very day. The use of the term ‘‘full’’ in the first sentence
is an obvious effort to finesse the point that the com-
mon-law system gave all workers the same formal
freedom that was possessed by employers, including
the right to turn down one offer for a better one.
Nor was there the slightest recognition that this one
common-law right had led to major improvements
in working conditions since the turn of the century,
as indicated in the small set of statistics cited earlier.162

Rather than face this implication head on, the finding
seeks to locate a fundamental difference between the
worker and the firm by noting that the use of the
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corporate form had allowed for the aggregation of
wealth on only one side of the market. But the argu-
ment is wrong for three reasons.

First, there is nothing that prevents workers from
voluntarily banding together to negotiate, subject to
the usual restraints of the antitrust laws, which under
the Old Court had been applied to them in the same
manner as to firms.163

Second, nothing about the corporate form of asso-
ciation suggests that firms that have not violated the
antitrust laws have any degree of market power. It is
yet another application of the same error that pervades
Progressive thought, of confusing firm size with mar-
ket power without recognizing that employer-side
cartels are hard to create, given that many workers
can easily take their skills into different industries.

Third, there is no credible explanation why the
same employment practices that worked in the boom
years of the 1920s had anything to do with the down-
turn of the 1930s, which is much more clearly trace-
able, as noted earlier, to two events unrelated to labor
markets: the passage of the Smoot-Hawley tariff and
the rapid deflation of the currency. Nor do unions
counteract any of the baleful effects of a depression.
The wage increases that are granted to protected
workers necessarily reduce the money available to pay
wages to their nonunionized rivals. So once again the
statement stresses the desirable effects to a subset of
the population while ignoring the undesirable effects
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imposed on those workers who fall outside the ambit
of statutory protection.

Moreover, the nice reference to the stabilization of
wages reveals that same error and a covert motive.
The only way that wages can be stabilized for one
group is for others to bear the full brunt of exogenous
market shocks. The motive for stabilization was the
creation of cartel-like wages, which could only be
sustained, owing to the ability of many workers to
move across industries, if similar controls were
imposed on all industries simultaneously. So when
the dust settles, the usual neutral rationales in favor
of collective bargaining turn out to be a cloak for the
organization of monopoly power, under a system of
complex collective bargaining rules that increase the
risk of breakdown between the parties. More results
are adverse consequences on third parties, such as the
major disruptions in airlines and railroads, not to
mention major league sports. The shutdown of the
2004–2005 National Hockey League season is an out-
growth of the legal framework in which collective
bargaining took place.

What is so impressive about the situation is that
even this added measure of protection could not prop
up the role of labor unions in private markets. The
decline in private-sector unionization is an oft-
remarked-upon phenomenon, with union member-
ship dropping from close to 35 percent at its peak in
1955 to around 8 percent today, including public-sector
unions. I have little doubt that this figure would
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be still lower if firms had the right to deal or not deal
with unions as they saw fit. This decline cannot be
attributed to any recent changes in the law, for in
this area, at least, the basic doctrines have scarcely
changed in the past 40 or so years, and what changes
have occurred have not tended to switch the balance
much in either direction, unlike the employment anti-
discrimination laws that have moved sharply in one
direction since their adoption in 1964. Rather, the
explanation comes from other sources.

First, a good defense can, in general, beat a good
offense. The firm that understands that disgruntled
workers tend to form unions will take steps to keep
them pleased. The causes célèbres for union organiza-
tion are just not there. Second, the nature of industry
has continued to evolve and is marked by an ever-
increasing heterogeneity inside the workforce, so that
it is difficult for workers with divergent interests to
form a common alliance that works to their mutual
advantage. Third, increased labor mobility, both
within and across geographical regions, stymies union
organization. The workers who think that they will
be in a different location, different job, or different
career in five years are much less willing to incur the
heavy front-end costs of an organization campaign
that, even if successful, will tend to benefit the next
generation of workers. Fourth, and perhaps most
important, no labor union can survive when tariff
barriers no longer insulate it from global markets.
Free trade means that each firm has a smaller share
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of the relevant market. Any effort to push up wages
results in a more rapid flight of jobs to foreign suppli-
ers that no amount of local pull can overcome.

The bottom line is that the only unions that have
expanded their influence and scope are public-sector
unions, because local governments have taken the
position that they will not refuse union recognition
so long as unions do not disrupt services through
strikes. That supine practice counts as a breach of
fiduciary duty by public officials, which means that
taxpayers, many of whom are of more limited means
than union members, have to shell out monopoly
wages for no good reason. Calvin Coolidge, in a tele-
gram to Samuel Gompers in 1919, was right when he
said, as governor of Massachusetts, ‘‘there is no right
to strike against the public safety by anybody, any-
where, any time.’’ The need to curtail disruptions by
strikes in other areas such as education is less impera-
tive but nonetheless strong, and that cannot be
achieved by allowing unionization when competitive
markets can secure an appropriate public labor force.

There seems in the short run little reason to think
that the status quo of strong public and ever weaker
private unions will change. But for our purposes it
is sufficient to note that the Progressive vision of
industrial justice never did, and never could, live up
to the exalted expectations that it would transform
the workplace. The reason why competition is prefer-
able to monopoly does not depend on the configura-
tion of the labor force, the conditions of production,
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or wage levels at any given time. It depends on the
view that the dynamic ability to mix and match indi-
viduals through voluntary transactions will create a
high productivity–low transaction cost environment
that differs markedly from the rigid, unresponsive
firm structure that mandatory collective bargaining
so frequently creates.

4
Civil Liberties: The New Challenge

Thus far I have talked about those issues of federal-
ism and economic liberty that lay at the core of the
Progressive movement. It would be a mistake, how-
ever, to end this discussion without casting an eye
toward some of the civil liberty issues that first arose at
that time. There is much to commend in the skeptical
attitude that some leaders of the Progressive move-
ment took toward government suppression of protest
during wartime. On this score, the single most famous
opinion is the justly praised opinion of Justice Holmes
in Abrams v. United States, where he dissented from
a decision upholding the criminal conviction of a
group of Bolshevik sympathizers of anarchist or
socialist tendencies.164 Their crime was to have sup-
ported the new Soviet government that had signed a
peace treaty with Germany, with whom we were then
at war, on the supposition that these sympathizers
might persuade munitions workers to go out on strike.

Here the debate was not over ends; for the continu-
ity of industrial effort is critical in wartime. Instead,
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the issue is the familiar one that crops up in a thousand
different settings: just what mix of frequency and
severity of some potential harm allows the government
to swing into action? The debate is by no means a
simple choice between remedies before and after the
fact. The clear and present danger test that Holmes
made famous concedes that some anticipatory reme-
dies are appropriate when the danger is both large
and near at hand.165 But the danger of overuse of state
power means that the dominant lesson is that in most
cases of public protest the government is less likely
to err if it waits than if it plunges forward.166 In urging
caution against intervention, Holmes not only under-
stood the need to balance two kinds of error but also
asserted, with great rhetorical effect, that the forces
of competition, routinely denounced as injurious or
destructive, were better seen as the solution than
the problem:

But when men have realized that time has upset many
fighting faiths, they may come to believe even more
than they believe the very foundations of their own
conduct that the ultimate good desired is better reached
by free trade in ideas—that the best test of truth is
the power of the thought to get itself accepted in the
competition of the market, and that truth is the only
ground upon which their wishes safely can be carried
out.167

Indeed, any coherent version of the First Amendment
requires that we recognize that the offense some peo-
ple take to others’ views cannot count as ‘‘destructive’’
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competition simply because those others ask people
to abandon established ideas in favor of some contrary,
or even outlandish, position. Political risk, like eco-
nomic risk, does not normally justify government con-
trol over private behavior.

Yet, for the most part, the Progressive movement
cannot be seen as a blessing for civil liberties. Thus,
note that virtually all the decisions that the Progres-
sives championed relied on a limited conception of
ordinary liberty and a broad conception of the police
power. That mix proved toxic in Plessy v. Ferguson,
which no one should take as a Progressive decision
as such, but which rested on just that combination
of factors. Only the first Justice Harlan dissented: he
had libertarian inclinations that led him to restrict
the scope of government action.168 It is not quite an
accident, therefore, that the resegregation of the U.S.
Civil Service was brought about under a Progressive
regime, that of Woodrow Wilson. His reasons made
at least a verbal appeal to the broad police power that
the Progressives championed. When Wilson resegre-
gated most parts of the civil service he was ‘‘primarily
inspired by the fear that blacks carried contagious
diseases and secondarily moved by the feeling that
blacks had become disrespectful to their white
superiors.’’169 As Charles Paul Freund writes: ‘‘Wil-
son’s historical reputation is that of a far-sighted
progressive. . . . Domestically, however, Wilson was
a racist retrograde, one who attempted to engineer
the diminution of both justice and democracy for
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American blacks—who were enjoying little of either
to begin with.’’170 It would be incorrect to say that
Progressives favored this maneuver, which many
actively opposed. Rather, the reproach is that Progres-
sives supported a strong conception of judicial quies-
cence, which made Wilson’s actions possible. That
clear legal position helps explain why the National
Association for the Advancement of Colored People,
which had been formed only in 1909, chose not to
make a constitutional challenge to the government’s
decision. That challenge would have proved hopeless
under Plessy. The deadly combination of a narrow
conception of individual liberty and a broad concep-
tion of government police power (here, as it relates
to the power of the federal government to operate its
own affairs) ensured that this legislation would have
withstood any challenge at the time.

In other civil rights settings, the blame can be laid
much more squarely at the Progressives’ doorstep.
Thus, two of the Old Court decisions that remain in
good graces today are Meyer v. Nebraska171 and Pierce
v. Society of Sisters,172 both of which relied on a broad
conception of liberty and narrow conception of the
police power to limit state control over education
in private schools, both religious and secular. It is
important to recall just what these statutes required.
In Meyer, the state sought to ban instruction in any
foreign language of students who had not finished
eighth grade. In Pierce, the restriction cut still deeper
and prohibited parents from educating their children
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in private schools, religious or secular, if they were
between the ages of 8 and 16. Lest one forget the state
of mind that allowed these statutes to be sustained
in lower courts, it is worth setting out the policy
justification the Nebraska Supreme Court adopted in
upholding the statute:

The legislature had seen the baneful effects of permit-
ting foreigners, who had taken residence in this country,
to rear and educate their children in the language of
their native land. The result of that condition was found
to be inimical to our own safety. . . . The obvious pur-
pose of this statute was that the English language should
be and become the mother tongue of all children reared
in this state. The enactment of such a statute comes
reasonably within the police power of the state.173

The answer of Justice McReynolds relied squarely
on the Due Process Clause of the Fourteenth Amend-
ment to give a broad definition to liberty and a narrow
conception to the police power:

While this Court has not attempted to define with
exactness the liberty thus guaranteed, the term has
received much consideration and some of the included
things have been definitely stated. Without doubt, it
denotes not merely freedom from bodily restraint but
also the right of the individual to contract, to engage
in any of the common occupations of life, to acquire
useful knowledge, to marry, establish a home and bring
up children, to worship God according to the dictates
of his own conscience, and generally to enjoy those
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privileges long recognized at common law as essential
to the orderly pursuit of happiness by free men.174

Justice McReynolds applied this logic to the more
draconian restrictions at issue in Pierce:

Under the doctrine of Meyer v. Nebraska we think it
entirely plain that the Act of 1922 unreasonably interferes
with the liberty of parents and guardians to direct the
upbringing and education of children under their con-
trol. As often heretofore pointed out, rights guaranteed
by the Constitution may not be abridged by legislation
which has no reasonable relation to some purpose within
the competency of the State. The fundamental theory
of liberty upon which all governments in this Union
repose excludes any general power of the State to stan-
dardize its children by forcing them to accept instruction
from public teachers only. The child is not the mere
creature of the State; those who nurture him and direct
his destiny have the right, coupled with the high duty, to
recognize and prepare him for additional obligations.175

It is worth noting that Justice Holmes dissented
in Meyer, taking the same view of the scope of the
police power that he took in Lochner v. New York.
He wrote in the companion case striking down a
similar statute in Iowa that it was only ‘‘with hesitation
and unwillingness’’ that he disagreed with his col-
leagues, but he added that ‘‘if there are sections in
the State where a child would hear only Polish or
French or German spoken at home I am not prepared
to say that it is unreasonable to provide that in his
early years he shall hear and speak only English at
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school.’’176 He concluded, in language that anticipates
the Brandeis dissent in Liebmann, that ‘‘therefore I
am unable to say that the Constitution of the United
States prevents the experiment being tried.’’177 To his
credit, Holmes did not dissent in Pierce, although it
is hard to see why his exceedingly deferential interpre-
tation of the Due Process Clause would lead him to
strike down a statute that was passed after evident
deliberation, with the same strong asserted justifica-
tions as the statute in Meyer.

It is worth pondering, however, how these two
decisions fit into the Progressive tradition. On this
score, Felix Frankfurter once again makes the point
unmistakably clear. Shortly after Pierce came down,
he wrote an unsigned editorial in The New Republic
titled ‘‘Can the Supreme Court Guarantee Tolera-
tion?’’178 Frankfurter had no brief for the statutes struck
down in Meyer and Pierce, but his deep conviction
about the narrow scope of liberty under the Due
Process Clause led him to bite his lip and attack
both decisions. Again, his words must be quoted to
be believed.

Before one can find in the Oregon case proof of the
social value of the Supreme Court’s scope of judicial
review a balance must be struck of all the cases that
have been decided under the Fourteenth Amendment.
In rejoicing over the Nebraska and Oregon cases, we
must not forget that a heavy price has to be paid for
these occasional services to liberalism. The New York
bakeshop case [Lochner], the validation of anti-trade
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union laws, the sanctification of the injunction in labor
cases, the veto of minimum wage legislation, are not
wiped out by the Oregon decision. . . .

For ourselves, we regard the cost of this power of the
Supreme Court on the whole as greater than its gains.
After all, the hysteria and chauvinism that forbade the
teaching of German in Nebraska schools may subside,
and with its subsidence bring repeal of the silly measure;
. . . But when the Supreme Court strikes down legisla-
tion directed against trade unions, or enshrines the labor
injunction into the Constitution, or denies to women
in industry the meagre protection of minimum wage
legislation, we are faced with action more far-reaching,
because ‘‘it is’’ ever so much more durable and authorita-
tive than even the most mischievous of repealable state
legislation.179

To his credit, Frankfurter accepted the indivisible
notion of liberty and was prepared to stifle even meri-
torious claims to liberty to support his overarching
program for the major economic issues of the day.
Both his attitude and Holmes’s had powerful conse-
quences for the subsequent shape of the law. Thus,
it is no accident that Holmes had some sympathy for
the great Progressive cause of eugenics; his notorious
decision in Buck v. Bell declared that ‘‘[t]hree genera-
tions of imbeciles are enough,’’ and thus allowed the
state to railroad a helpless woman of normal intelli-
gence and poor background into forced sterilization.180

Indeed, the evidence is clear that Holmes did not
hide behind his usual veil of judicial restraint. He
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wrote: ‘‘It is better for all the world, if instead of
waiting to execute degenerate offspring for crime, or
to let them starve for their imbecility, society can
prevent those who are manifestly unfit from continu-
ing their kind.’’180 After all, it is just one of those
‘‘hysterical laws,’’ albeit one that lasted for more than
50 more years.181

And Justice Frankfurter carried forward his overarch-
ing views on the massive state power over education
into the well-known flag-salute decision of Miners-
ville School District v. Gobitis,182 where, writing for
the Court, he combined the dominant themes of the
Progressive movement into a most unappetizing stew.
Thus, in sustaining the power of the state to force
Jehovah’s witnesses to express allegiance to the flag
in violation of their religious beliefs, he relied on
the inability of courts to make judgments about the
complex issues raised, only to make clear thereafter
his collective vision of the world:

The ultimate foundation of a free society is the binding
tie of cohesive sentiment. Such a sentiment is fostered
by all those agencies of the mind and spirit which may
serve to gather up the traditions of a people, transmit
them from generation to generation, and thereby create
that continuity of a treasured common life which consti-
tutes a civilization.183

That civilization survives by symbols all must accept.
This view is about as far as we can go from the
Lockean tradition of the social contract whereby indi-
viduals surrender some limited property and liberty
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in exchange for security but are free to act as they
please so long as they do not inflict harm on their
neighbors. What was still worse was Justice Frank-
furter’s utter inability to see that the coercive tech-
niques that he tolerated bore an eerie similarity to
the requirements of public fealty that typified the
Nazi regimes with which we were soon to come into
mortal conflict.

Fortunately, this was one portion of the Progressive
agenda that did not last, for Gobitis was overturned
only three years later in West Virginia Board of Educa-
tion v. Barnette, where Justice Jackson showed a much
livelier appreciation of the risks of state coercion.184 He
wrote: ‘‘If there is any fixed star in our constitutional
constellation, it is that no official, high or petty, can
prescribe what shall be orthodox in politics, national-
ism, religion, or other matters of opinion or force
citizens to confess by word or act their faith therein.’’185

Justice Frankfurter remained unrepentant. He insisted
that the ‘‘general libertarian’’ sentiments expressed
by the majority did not establish valid constitutional
norms. He retreated to the standard Progressive posi-
tion that gave liberty a narrow construction, chiefly
limited to preserving bodily integrity, and the police
power a broad one, covering all ambitious social
schemes.186 He wrote: ‘‘I cannot bring my mind to
believe that the ‘liberty’ secured by the Due Process
Clause gives this Court authority to deny to the State
of West Virginia the attainment of that which we all
recognize as a legitimate legislative end, namely, the

109



how progressives rewrote the constitution

promotion of good citizenship, by employment of the
means here chosen.’’187 There is a steely consistency
in Frankfurter’s world view that acquits him of any
charge of judicial opportunism. But he should stand
indicted and convicted for bad judgment for abandon-
ing judicial oversight of the political process. Whether
the issue was economics, religion, or speech, constitu-
tional protection remained at its low ebb under Pro-
gressive theories.
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The Post-Progressive Period

The positions that many Progressives took on civil
liberties, it seems fair to say, have been widely

repudiated on both sides of the political spectrum—
unless they are revived, as to date has not been the
case, by the rising forces of social conservatism in the
United States. Of critical importance is the form of
that repudiation. One possibility was to keep the basic
Progressive insight that all economic, religious, and
social issues should be judged by the same standards
when looked at through the prism of liberty as that
term is used in the Due Process Clause. Under that
view of the subject, the position of the Old Court
returns to favor on economic matters, and carries over
to issues of speech and religion as well. The basic
presumption is that the police-power justification for
state actions must be directed at some real evil and
not some symbolic harm such as those the Progres-
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sives found persuasive in cases like Meyer, Pierce, Gobi-
tis, and Barnette.

That, of course, is not what happened. Rather,
the Progressive mindset has continued to dominate
American law on the same economic issues to which
Frankfurter attached the highest priority: unioniza-
tion, wages and hours, and rate and price regulation.
But a different attitude took hold on matters of
speech, religion, and race. Indeed, it took virtually no
time for the split to take place. Cases like Meyer and
Pierce were reinterpreted to involve freedom of speech
and religion under the First Amendment, which were,
after all, the twin grounds on which Justice Jackson
relied in Barnette. But the decision to repudiate the
Progressive tradition only in part led to the great
doctrinal divide that has dominated constitutional law
to the present day. Thus, in United States v. Carolene
Products Co., Justice Stone examined an inane piece
of protectionist legislation for the dairy industry in
Wisconsin.188 The decision upheld the law using the
then-standard maneuvers that found the Commerce
Clause was broad enough to sustain the statute, and
the guarantees of individual rights were too puny to
overturn it.

The magnitude of those maneuvers’ impact, how-
ever, floored Justice Stone, who was concerned with
cases that dealt with voting rights and racial discrimi-
nation, where the same attitude would require the
Court to acquiesce in the mischief that segregation
had worked in the South and allow the Frankfurter
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view to prevail on matters that involved religion and
education. So, he sought to hedge his bets by allowing
for, indeed inviting, the possibility of a constitutional
recrudescence on those sensitive issues in famous foot-
note 4. Justice Stone wrote that any ‘‘specific prohibi-
tion’’ of the Bill of Rights could have bite against both
the state and federal government.189 These included
religion and speech protections, but, as matters turned
out, not protection of private property under the Tak-
ings Clause. That clause has real bite only in cases
of physical occupation,190 but not in cases involving
land-use regulations, even those with a massively dis-
proportionate impact.191

Stone then continued: ‘‘It is unnecessary to consider
now whether legislation which restricts those political
processes which can ordinarily be expected to bring
about repeal of undesirable legislation, is to be sub-
jected to more exacting judicial scrutiny under the
general prohibitions of the Fourteenth Amendment
than are most other types of legislation’’—and quickly
noted that the right to vote, the right to political
expression, and the right to assembly could so count.192

And last, he noted broadly: ‘‘Nor need we enquire
whether similar considerations enter into the review
of statutes directed at particular religious, Pierce v.

Society of Sisters, or national, Meyer v. Nebraska, or
racial minorities, whether prejudice against discrete
and insular minorities may be a special condition,
which tends seriously to curtail the operation of those
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political processes ordinarily to be relied upon to pro-
tect minorities, and which may call for a correspond-
ingly more searching judicial inquiry.’’193

Indeed, if Congress and state legislatures always
acted with the public interest at heart and always had
perfect information, then each piece of legislation
would count as a social improvement that would pass
the most stringent standards of review imaginable.
No law would produce more harm than good, and
the general nature of the legislation would offer a
strong guarantee that the gains from political action
were spread more or less uniformly across the general
population. There would be no reason to incur the
high costs to police a just compensation requirement.
But Justice Stone rightly perceived that the lumpiness
of the political process could lead to situations where
easily identifiable factions could be subject to exclu-
sion from or marginalization in the political process,
which certainly happened to blacks in the South and
to Jehovah’s Witnesses in Pennsylvania and West
Virginia.

In sum, there is nothing wrong with Stone’s instinct
that the courts must intervene in those cases in which
the political process breaks down. Nor is there any
reason to quarrel with his view that the breakdown
of the political process was most acute and least defen-
sible in the areas of race and religion that he identified
in Carolene Products. Without question, if the choice
were to extend constitutional protection to the areas
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that Stone enumerated or to those involving economic
rights, we should choose Stone’s list in a heartbeat.

The question remains, however, why frame the
issue of judicial oversight in this either/or form? If
Stone is correct, then a set of uniform standards should
make it more likely that judicial intervention will
respond to the risks to discrete and insular minorities.
Once we see the particulars of given legislation, it
may be easy in other cases to conclude that the victims
of oppressive legislation are large corporations that
lack inside political clout. The chief mistake of Justice
Stone was to assume that these perceived defects in
the political process could only apply to certain kinds
of issues or to certain sorts of classification. To be sure,
it may be easier to organize discrimination against
religious or racial groups. But the clever and deter-
mined legislature can, and often does, direct its power
against other groups, such as businesses that operate
from out-of-state, or landlords whose voting power
is smaller than that possessed by tenants, or employers
whose political clout is matched or exceeded by
unions, or women whose political influence lags
behind that of men.

Given the sorry history of economic protectionism,
the key insight of the classical liberal position needs
constant reaffirmation: there are no permanent good
or bad guys etched into the political spectrum, so
that legislation that introduces class bias or worse is
possible along any number of dimensions, and often
the highest sounding rationales conceal the basest
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forms of protectionist legislation that interfere with
the operation of sound competitive principles in all
areas of life. The correct approach, therefore, is to
repudiate the Progressive tradition lock, stock, and
barrel to the extent that it advocated, as it frequently
did, judicial quiescence on a full range of economic,
political, and social issues.
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Progressivism Today

The central tenet of judicial deference on questions
of property rights and economic liberties contin-

ues to work itself into the fabric of modern law. Stated
in a nutshell, the history of the post-Progressive Era
has largely been one in which the distinctions that
were mentioned but not adopted in Carolene Products
worked their way into the fabric of modern constitu-
tional law as the Supreme Court has struggled, largely
in vain, to explain why breakdowns in the political
process in some areas deserve a higher level of judicial
scrutiny than similar breakdowns in others. There
have been in the past 20 years some modest cutbacks
of the Progressive tradition as it applies to the Com-
merce Clause and economic issues. But these have
been erratic and slight, and basically limited by the
current crop of justices, whose ostensible retrench-
ment in United States v. Lopez starts from the assump-
tion that Wickard represents good law, before nibbling
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around the edges.194 The current dominance of the
Progressive tradition in the areas of its prime con-
cern—commerce and economic liberties—rests on
two pillars. Some justices continue to follow it because
they accept the Progressive synthesis and have no
willingness to ‘‘turn the clock back,’’ while others
think that, although the original decisions were incor-
rect, the doctrine of stare decisis precludes any return
to the sounder principles of an earlier era.

The picture with respect to the few cases that chal-
lenge legislative restrictions on economic liberties and
property rights is somewhat more confused given the
recent 2004 term, which featured three notable cases
that revisited the questions of federal power, economic
liberties, and private property that had been thought
to be closed.

Gonzalez v. Raich195 raised the question of whether
the provisions of California’s Compassionate Use
Act196 could survive given their manifest conflict with
the federal Controlled Substances Act (CSA).197 The
former carved out an exception to the general drug-
use prohibition, allowing individuals whose medical
conditions required using naturally grown marijuana
to alleviate pain to do so without running afoul of the
law. The United States for its part treated marijuana as
a highly dangerous substance that could only be used
in restricted circumstances and explicitly rejected any
compassionate use exception for individuals like
plaintiffs Raich and Monson.198 The plaintiffs clearly
suffered from conditions that would warrant the use
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of marijuana under the California statute. To escape
the clutches of the federal government regulating
under the Commerce Clause, they sought systemati-
cally to sever all connections between their marijuana
use and any economic activities inside or outside the
state. Monson grew her own marijuana, and Raich
was given the marijuana free of charge by another
person who grew the supply in the state. Under the
definitions of commerce that applied in Gibbons v.
Ogden, there is little question that neither of those
transactions involve commerce among the several
states, and, in the case of Monson, any form of com-
merce at all.

The legal landscape, however, was dominated not
by Gibbons but by Wickard v. Filburn, which held that
feeding one’s own grain to one’s own cows counted
as a form of commerce among the several states
because of its effect on overall supply and price.199

The same argument proved decisive in the opinion
that Justice Stevens wrote for a six-member majority
of the Court in Raich.

The Court said that it was not possible to look in
isolation at the marijuana consumed by two individu-
als. Rather, the case depended on the influence that
the total level of transfer and consumption had on
the interstate supply from which it was not sealed
off. In dealing with this effort, the Court adopted a
well-nigh conclusive presumption that medical uses
of marijuana could not be separated from common
trafficking, and thus it allowed the government to
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rely on the grandiose statements of purpose that were
included in the CSA in 1970.200 In truth, there was
some real evidence of abuses in the administration of
the California program that supported this position.201

But at no point did Justice Stevens ask whether the
programs in other states were subject to similar abuses,
or even contemplate the possibility that a tighter pro-
gram could help individuals like Raich and Monson
without opening the floodgates. In effect, he treated
the general findings of the CSA as though they
resolved all questions of fact in a manner that shows
a marked difference in approach from Lopez. The
three dissenters argued that Lopez covered the situa-
tion and, in the case of Justice Thomas,202 that the
modern jurisprudence of the Commerce Clause is
hopelessly out of kilter.

The popular response to this decision was, in fact,
divided and confused. The dominant sentiment was
sympathy for the individual plaintiffs whose lives were
at risk from the decision: the human interest side of
the story dominated the federalism issues of the case.
Ironically, none of the justices of the Supreme Court
took seriously the contentions of the government that
the medical usefulness of marijuana was fantasy.203

The defenders of the decision took refuge, therefore,
in the undisputed fact that the case was not a referen-
dum on the soundness of medical marijuana. Any
unhappy enforcement of the CSA is now a matter to
be taken up with Congress, where the antimarijuana
forces were (and are) ready to resist any relaxation of
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the overall standard. Lost in this shuffle were the
virtues of federalism on a question of this sort. It seems
clear that the scope of permissible uses of potentially
dangerous drugs will not easily qualify as some kind
of fundamental liberty that is protected by the Due
Process or Equal Protection Clauses. There are too
many potential complexities in the use of these prod-
ucts to be confident that they do not have serious
adverse impacts on a class of unsuspecting users, or
pose risks of increased harms to third persons.

But even if that point is conceded, one of the virtues
of federalism, which the Progressives recognized, is
that it does allow for some experimentation on ques-
tions of regulation.204 In this case, the experiments do
not sound far-fetched, because nine other states had
programs similar to that of California.205 The decision
in Raich snuffed out those possibilities in circum-
stances where it is hard to see a dominant federal
interest. All the states involved enforced marijuana
prohibitions against local use (as if they were federal
matters anyhow), and the federal government could
strengthen its campaign against interstate shipments
no matter which way Raich was decided. The popular
unease with the decision is well supported by stronger
legal argument. It now appears, however, that any
further retreat from Wickard will depend on a change
in composition of the Court.206

The two recent decisions on economic liberties and
private property are every bit as instructive. In the first
of these, Lingle v. Chevron USA, Inc.,207 a unanimous
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Supreme Court upheld the constitutionality of an
uncommonly ugly Hawaii statute that had two major
features.208 First, it forbade major oil companies (all
of which were from out of state) from raising rents or
otherwise discharging their independent franchisees.
Second, it stipulated that the major oil companies
could not open up new outlets within one-eighth of
a mile of an incumbent dealer in urban areas, or one-
quarter of a mile in other areas. At trial, the testimony
in the case was directed chiefly to the question of
whether consumers were benefited or hurt by a statute
that in effect insulated independent franchisees from
the business control of their franchisers. But any effort
to imagine some consumer benefit from so ill-
conceived a statute willfully overlooks the blatant
efforts of the local franchisees to protect themselves
from economic competition in ways that hurt both
the consumers and the major oil companies.

In the Supreme Court, Justice O’Connor, writing
for a unanimous Court, spent her time worrying about
verbal niceties that did not cut to the heart of the
question. The lower courts had used a snippet from
an earlier property case, Agins v. City of Tiburon,209

in which the Supreme Court had said that the govern-
ment regulation of private property ‘‘effects a taking
if [such regulation] does not substantially advance
legitimate state interests.’’210 In a decision that showed
scant interest in dealing with the substantive issues
raised by the case, the Court recanted its earlier use
of this test, ‘‘however fortuitously coined,’’211 in favor
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of the tripartite test that it developed in Penn Central
Transportation Co. v. New York City,212 which Justice
Brennan had fashioned in order to uphold New York’s
landmark preservation statute against a charge that it
took property without payment of just (indeed any)
compensation. In somewhat despairing tones, Justice
O’Connor wrote:

The Court in Penn Central acknowledged that it had
hitherto been ‘‘unable to develop any ‘set formula’’’ for
evaluating regulatory takings claims, but identified ‘‘sev-
eral factors that have particular significance.’’ Primary
among those factors are ‘‘[t]he economic impact of the
regulation on the claimant and, particularly, the extent
to which the regulation has interfered with distinct
investment-backed expectations.’’ In addition, the
‘‘character of the governmental action’’—for instance
whether it amounts to a physical invasion or instead
merely affects property interests through ‘‘some public
program adjusting the benefits and burdens of economic
life to promote the common good’’—may be relevant
in discerning whether a taking has occurred.213

Justice O’Connor has always shown a marked par-
tiality toward balancing tests. But in this instance at
least, her recitation of the Penn Central factors should
not be taken as a sign of legal sophistication and
candor. Rather, it should be understood as a confes-
sion of her inability to develop principled rules to
decide concrete cases. But in fact the sprawling Penn
Central test, while highly favorable to government in
most cases, represents the kind of unprincipled ad
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hoc thinking that is so congruent with the Progressive
Era. List a range of factors and refuse to acknowledge
the role or relevance of any of them, and it is easy to
conclude that the statute is constitutional.214

Matters are worse in that the factors listed are
largely incoherent. The phrase ‘‘investment-backed
expectations’’ has no discernible content and is by no
means a synonym for the term ‘‘private property,’’
which it replaces. Its sole function here is to insist,
against an unbroken common-law tradition, that
future development rights are not protected under the
Takings Clause. Only existing uses are entitled to that
protection, which creates an impossible conceptual
tangle in the many cases where property of great
economic value is presently unused and undeveloped.
The ‘‘character of the government actions’’ is meant
to draw a distinction between the outright occupation
of land on the one hand and restrictions on the power
to use or dispose of it on the other. But while that
difference may surely be relevant to the question of
how much compensation is owed, no explanation is
given as to why it allows for a categorical distinction
between property taken and property regulated. And
the willingness to concede that it is all right for public
programs to go about ‘‘adjusting the benefits and bur-
dens of economic life to promote the common good’’
represents yet another illustration of the naı̈ve opti-
mism that infuses Progressive thought.215

The community is not understood as a collection
of individuals, with the welfare of each important
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to the bottom line. Rather, property owners, whose
wealth is rapidly diminished by a novel restriction of
development, are treated as though they fall outside
the community, so that their interests need not be
taken into account at all. The adjustments contem-
plated allow for windfalls and wipeouts, without any
guarantee that the former are larger than the latter
or any effort to make those who benefit compensate
those who are wiped out. There is, in other words,
‘‘no average reciprocity of advantage’’ that suggests
that all individuals receive benefits in proportion to
their losses, thereby providing some protection against
the dangers of faction that Progressives too easily
overlook.

One might think that tests that are so incoherent
on their face should succumb under the weight of
the most obvious of criticism. But in Lingle, Justice
O’Connor took Penn Central as settled and sound
law and sent the case back to lower courts for further
consideration under Penn Central, where in all likeli-
hood the regulation will be sustained on the ground
that rent control legislation usually passes constitu-
tional muster so long as the landlord is able to recover
the costs of its operation. Unless there is some clear
sense of what counts as right and wrong, the strong
element of deference nurtured in the Progressive Era
will continue to hold sway in property cases just as
it did in economic liberty cases.

The public response to the Lingle decision was
muted, for ordinary people frankly do not trouble
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themselves over the choice of verbal formulations that
are used to test various forms of economic regulation.
The same cannot be said, most emphatically, about
a second takings case that was argued the same day
as Lingle but which came down only at the end of
the 2004 Supreme Court term. There have been few
cases that have prompted as much of a public uproar
as Kelo v. City of New London,216 which offered a major
test of the public responsiveness to the Progressive
tradition in connection with the Takings Clause: ‘‘Nor
shall private property be taken for public use, without
just compensation.’’217 Whereas Lingle had concerned
the shadowy world of rate regulation and exclusive
territorial provisions, Kelo hit people exactly where
they lived: could the state take their homes in the
name of general economic development?218 When the
Court announced in broad strokes that this could be
done, it provoked all sorts of reactions, including
legislative activity in Washington, D.C.; California;
Illinois; and Texas, among other states, all with the
common view that ‘‘we can’t let Kelo happen here.’’

Here is how the melodrama started. The City of
New London, Conn., which had long been an eco-
nomically depressed community, conducted extensive
public hearings that led to the adoption of a large-scale
redevelopment plan that called for the destruction of
a large number of private homes in the city to promote
local economic development. There was no evidence
of any corruption or bribery in the local process that
might have triggered Progressive opposition. As a
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social matter, therefore, the case squarely evokes the
Progressive image of a conflict between the welfare
of the recalcitrant individual and that of the commu-
nity at large. The obvious question in the case was
whether land was in fact being taken for a public use
when it would be conveyed to private developers to
use as they pleased on ground leases that called for
rent of a dollar per year. In fact, the actual facts of
the case were far worse than this capsule account
suggests, because the bumbling city planners at work
already had at their disposal about 90 acres of publicly
owned land that could be sold off for private develop-
ment without knocking down a single home. Worse
still, for all its endless deliberations, the city did not
have any concrete proposals in place for construction
projects on the publicly owned land.

As often happens, the market moves more rapidly
than a tardy government project. The original concep-
tion was that the development should complement
with fancy hotels and upscale office space the new
Pfizer research facility that had been completed in
2000, five years before this case was decided. But the
nearby suburban market had already responded to
Pfizer’s needs, so that the original projects were no
longer viable. The houses were condemned largely as
an adjunct to a failed project. Its designated purpose
was for ‘‘park support,’’ a term with no clear meaning
to the planners who invoked it.

The unhappy particulars of this case did not stop
Justice Stevens, writing for a five-member liberal
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majority (himself, Justices Souter, Ginsburg, and
Breyer, and a reluctant Justice Kennedy), for he was
prepared to throw in his lot with the planners, without
worrying overmuch about what they had in mind.
In taking that position, he relied on the oft-quoted
language of Justice William O. Douglas in Berman
v. Parker,219 which praised the wisdom of government
land planning even after the overall Progressive claims
for centralized economic planning had already been
discredited. At issue in that case was an urban renewal
project in Washington, D.C., which targeted a
‘‘blighted’’ area of the city where Berman’s department
store was located. Berman challenged the condemna-
tion of his property, claiming that it was not for a
public use since his store itself was not blighted. None
of that had the slightest effect on Justice Douglas,
who wrote:

We do not sit to determine whether a particular housing
project is or is not desirable. The concept of the public
welfare is broad and inclusive. The values it represents
are spiritual as well as physical, aesthetic as well as mone-
tary. It is within the power of the legislature to determine
that the community should be beautiful as well as
healthy, spacious as well as clean, well-balanced as well
as carefully patrolled. In the present case, the Congress
and its authorized agencies have made determinations
that take into account a wide variety of values. It is not for
us to reappraise them. If those who govern the District of
Columbia decide that the Nation’s Capital should be
beautiful as well as sanitary, there is nothing in the Fifth
Amendment that stands in the way.220

128



Progressivism Today

The clear message in this case is that the more
extensive the government’s intervention in land-use
issues, the greater the social benefit that will follow.
Justice Douglas writes as though a beautiful commu-
nity can be guaranteed by a state decree. At no point
did the risk of failure, let alone of faction and politics,
enter into the equation. Yet these are ever present
even in the construction of roads and court houses.
The greater the scope of permissible government
action, the higher the level of abuse, and the lower
the possible return from public investment, which is
typically funded by taxes exacted from others. But the
good-government frame of mind allowed the Court to
say that any lawful public purpose is sufficient to
satisfy the public use requirement within the Tak-
ings Clause.

That hugely deferential frame of mind carried over
into other cases. Most notorious on the list was the
1981 decision of the Michigan Supreme Court in Pole-

town Neighborhood Council v. City of Detroit,221 which
allowed the destruction of a large neighborhood of
homes and shops for the construction of a new Gen-
eral Motors plant, which never could live up to the
extravagant economic claims made on its behalf. The
Michigan Supreme Court has finally repudiated that
decision in County of Wayne v. Hathcock.222 Hathcock

favors a narrower rule that yields to earlier precedents
by allowing, under the state constitution, and with
obvious uneasiness, the condemnation of blighted
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properties while forbidding condemnation for general
economic development.

The situation on the federal frontier, however, was
decidedly different because Justice O’Connor, writing
in 1984 for a unanimous court in Hawaii Housing
Authority v. Midkiff,223 stretched the concept of public
use beyond its breaking point when she wrote that a
taking satisfies the public purpose prong of the Tak-
ings Clause if it is ‘‘rationally related to a conceivable
public purpose.’’224 In a concurring opinion in Kelo,
Justice Kennedy made explicit the connection
between this standard and the Progressives’ wholesale
retreat on economic liberties, writing that ‘‘this defer-
ential standard of review echoes the rational-basis test
used to review economic regulation under the Due
Process and Equal Protection Clauses.’’225 Indeed, that
hugely generous standard was strictly required by
Midkiff, where the Court upheld a Hawaii law that
allowed a tenant to ask the state to buy out the land-
lord’s interest in property so long as the tenant put
in escrow the money needed to fund that purpose.226

Justice Stevens conceded in Kelo that ‘‘it has long
been accepted that a sovereign may not take the prop-
erty of A for the sole purpose of transferring it to
another private party B, even though A is paid just
compensation.227 So the question is, why did Justice
O’Connor not find that side constraint violated in
Midkiff? Easy when you have unlimited ingenuity.
Simply hold that the concentrated landholdings in
Hawaii, here in the hands of the powerful Bishop
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Estate, constituted some form of ‘‘oligopoly’’ that the
legislation was designed to relieve.228 At this point the
game is up: any land grab will be part of a comprehen-
sive scheme that will have some indirect public benefit
that renders the public-use language a dead letter.
Simultaneously, this expansive view of public use just
ignores the strategic behavior of the sitting tenants
who profit from the scam.

Within that overheated framework it was still pos-
sible to find for Ms. Kelo and her fellow owners. No
one claimed that the property was blighted; no one
thought that these isolated homeowners occupied
some oligopolistic fortress. And no case had ever held
that ordinary private homes could be taken for a public
purpose that had yet to be articulated at all. To Justice
O’Connor, who distanced herself in dissent from her
Midkiff opinion, Kelo represented the power of the
rich and mighty to trample the interests of the little
man.229 And it is no irony that all four dissenters
(Justices Rehnquist, O’Connor, Scalia, and Thomas)
downed their sometime scruples about judicial
restraint. Justices O’Connor and Thomas wrote pow-
erfully that government excesses of this sort should
not be tolerated if the public-use limitation is to sur-
vive the modern welfare state. The overall lesson here
is too clear to be denied. Private property is now
understood to have dual functions. It allows for eco-
nomic development on one hand, but on the other
it has a critical defensive function of saving the little
man from the excesses of the imperial state. The broad
strokes with which Justice Stevens penned his decision
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showed that he had a tin ear for the populist support
for private property institutions. Frozen in the Pro-
gressive mindset of his youth, he could not see how
uncaring governments and large developers could be
regarded as the enemy.

The decision has had odd consequences for a con-
fused public. Judicial activism is still the enemy, and
one heartfelt letter in the Wall Street Journal de-
nounced Kelo as yet another instance of judicial activ-
ism, which gets matters 180 degrees backward—the
villain of the case is excessive judicial restraint. And
the decision has also led to perhaps an overreaction
in the opposite direction, given the strong tendency
to say that ‘‘public use’’ means, in effect, only two
kinds of cases: (1) those where the government takes
and operates public facilities or builds and maintains
public highways, and (2) those where private owners,
such as railroads, operate facilities that are under gen-
eral common-carrier obligations to take all customers
at a reasonable rate.

Justice Stevens had to repudiate that narrow defi-
nition, of course, but he did not have to repudiate the
entire case law in order to do it. The literal meaning of
the phrase ‘‘public use’’ had previously been tested
before the Old Court in connection with what has
come to be called the holdout problem. Thus, in Clark
v. Nash,230 which appears in the same volume of the
Supreme Court reporter as Lochner v. New York, the
Court upheld as ‘‘absolutely necessary’’ the taking of
land for an irrigation ditch that was needed to service
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land that was otherwise arid and valueless.231 In the
next year, 1906, the Court held that an aerial right-
of-way over scrubland could be condemned to allow
a miner to take his ore from his mine to a nearby
railway.232 Those exceptions go beyond the literal lan-
guage of public use, but those courts both cautioned
that the power was to be used only in exceptional
circumstances.

Justice Stevens is correct to note that allowing the
condemnation to move forward in these cases requires
a broader reading of the term than ‘‘use by the public’’
only. But at the same time he was wholly oblivious
to the distinction between baby and giant steps. There
is a broad gulf between the requirement that the
taking be ‘‘absolutely necessary,’’ as the Old Court
required, and the modern iteration that allows for
‘‘any conceivable’’ public use.233 But the rational basis
standard invites a determinedly antitheoretical
approach to this issue, which is capable of a more
rational resolution. The classical liberal position, in
opposition to the hard-line libertarian position, has
long recognized that cases of ‘‘private necessity’’
should lead to the suspension of ordinary property
rights. But it always understood that this exception
should never become the thin edge of the wedge that
leads to decisions like Berman, Poletown, Midkiff, and
Kelo, all of which are of the Progressive mindset.
There is scarcely any better indication that the Old
Court, notwithstanding claims about its radical posi-
tions, was in fact more nuanced and sensible in its
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approach than the ham-fisted Progressives who
replaced it.

If there is one jurisprudential lesson that should be
learned from Kelo, it is that the Progressive tradition
continues to operate in its bankrupt fashion to the
present day. The crushing defeat in Kelo is a disaster
for the ordinary people who now stand to be thrown
unceremoniously out of their homes. But, more than
any academic writing could, it may expose the danger-
ous side of the big-government position that is the
hallmark of Progressive thought.

The disposition of these three cases in the 2004
term offers powerful confirmation of the truth that the
multiple forces that mold the American constitutional
process are mighty and enduring, so that it takes a
broad political consensus before any serious shift in
constitutional doctrine can be entertained. No single
tract can expose the weaknesses of a tradition that
has been influential for over 100 years and, on many
key issues, dominant for close to 70 years. But, for
the record, it should be stated that the Progressive
tradition was no more bankrupt on Commerce Clause
and economic issues than on matters of race, speech,
and religion—bankrupt, moreover, in two distinct but
related senses.

The first of these is that it failed as a matter of
constitutional interpretation. Although inconsistent
on several points, the Framers of the original Consti-
tution, the Bill of Rights, and the Civil War Amend-
ments did start with some strong preference in favor of
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protecting liberty, property, and the social institutions
they foster—competition and free trade in all areas
of human endeavor. A good theory of constitutional
interpretation is not one that starts and stops with
some rote meaning of text, but this charge could not
be lodged against the Old Court whose understanding
of the need to introduce the nontextual element of
the police power shows a sensitivity to structure and
function as well as text. Nor can it be said that the
interpretation that the justices of the Old Court gave
to liberty or property is at variance with ordinary
usage or with the larger mission of strong individual
protections under a regime of limited government.
They made mistakes along the way, and they were
forced to make peace with a doctrine that had more
protectionist elements than is ideal. But it is hard
to charge them with any wholesale betrayal of the
original design.

The same cannot be said of the Progressives. They
saw in constitutional interpretation the opportunity
to rewrite a Constitution that showed at every turn
the influence of John Locke and James Madison into
a different Constitution, which reflected the wisdom
of the leading intellectual reformers of their own time.
That effort to switch the terms of discourse fails
because it violates the first tenet of interpretation. If
you disagree with the original text, then you cannot
mend your disagreements by adding to its basic rule
some exceptions that change the tenor and purpose
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of the document. That standard is not meant to privi-
lege the Old Court against modern rivals. The same
principle applies to modern constitutions that often
are overendowed with positive rights: a right to decent
housing does not become a right to purchase decent
housing if you can afford it. A grant of positive rights,
whether wise or foolish, should not disappear in a
blaze of interpretation. The same applies to modern
statutes. The National Labor Relations Act should
not become the charter of free markets in labor, and
the civil rights acts should not be interpreted to allow
racial discrimination against any person in the name
of ending discrimination. The point here is that any-
one on any side of the political spectrum can play
fast and loose with authoritative text, and those eva-
sions are no more palatable when done by one side
than by the other. The Progressives were wrong on
matters of constitutional interpretation because they
consciously used their intellectual powers to rewrite,
not understand, key provisions of the constitutional
text.

Worse perhaps, the Progressives were wrong as a
matter of political theory. Assume that they could
write their own constitution on a blank slate. What
principles of political economy would so captivate their
imaginations that they would want to preserve cartels
and monopolies in all areas of social life? There are, of
course, special cases—patents, telecommunications—
where some guarded use of monopoly power may
be needed to spur invention or to assemble network
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industries. But the Progressives were not interested
in working through those special cases. Rather, they
were determined that their vision of the managed
economy should take precedence in all areas of life.
Although they purported to have great sophistication
on economic and social matters, their understanding
of those matters was primitive, and their disdain for
the evident signs of social improvement colored their
vision of the success of the older order. In the end, they
cannot hide behind any notion of judicial restraint or
high-minded social virtue. The Progressives and their
modern defenders have to live with the stark truth
that the noblest innovations of the Progressive Era
were its greatest failures.
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